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l. THE PLAI NTI FF' S CLAI M

[1] The plaintiff’s claimagainst the defendant is damages for
wr ongf ul di smi ssal

[ 2] The plaintiff, Betty Baungartner, was enpl oyed by the defendant,
lan Jam eson (“Jami eson”), doing business as Advertising in Print
(“AlP"), from My 2000 to January 9, 2003. She was enpl oyed as a
conmi ssi oned sal es person, selling print advertising in select
publications represented by AlP.

[ 3] The plaintiff was one of AIP's three full-tine sales persons at
the material times, the others being Brent Kane (“Kane”) and M chelle
Rodrigue (“Rodrigue”). Kane was al ready enployed by Al P when the
plaintiff was hired. Rodrigue, a friend of the plaintiff joined AP
afterwards. At the tine of her dismissal, the plaintiff was second in
sal es to Kane.
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[ 4] On or about Decenber 16, 2002, the plaintiff |earned that the
enpl oyment standards legislation relating to m ni numwage, vacation and
statutory holiday pay nmight apply to the conm ssion sal es persons at
AlP. She initially discussed this matter with Kane and Rodrigue. They
in turn brought the matter to the attention of the sal es manager, Ruth
Findlay (“Findlay”), who in turn told Jam eson.

[ 5] Al though fromthe time she commenced her enploynment with AlP,
the plaintiff and Jam eson had been friends (each party alleging a
different point in time when their friendship deteriorated and ended),
the plaintiff clainms that when Jam eson heard about the enpl oynment
standards i ssue he was furious and that his attitude towards her changed
dramatical ly, al nost overnight. She clains that he behaved in an
erratic and abusive manner towards her, so nmuch so that she consulted a
| awyer on the possibility of constructive dism ssal

[ 6] The plaintiff also clainms that around the tinme of the enpl oynment
standards i ssue being raised by her, Jam eson and general manager, Linh
Huynh (“Linh”), presented the plaintiff and the other sal es persons an

i naccurate statement of the ampunts owing to them and a conpletely new
salary structure with a per diemwage and a much reduced conm ssion
formula. She clainms that this new package of conpensation was not to
the sal es person’s advantage and that, nost significantly, the new
conpensati on package made the plaintiff’s Novenber 2002 agreement with
Jam eson for her to work a four day week and still neet her budget

i mpossi bl e, because a component of the package was the per diemrate.

[ 7] On January 9, 2003, Janieson dismissed the plaintiff. \Wen she
asked hi mwhy, he replied “insubordination ... there’'s a list”.

Jam eson has refused to pay severance to the plaintiff because he

al | eges that her disnissal was for cause.

[ 8] The plaintiff clains that she was wongful ly disnissed, without
just cause. In the alternative, she clains that if Jam eson did have
just cause to dismss her, then she was constructively dism ssed on
December 18, 2002, when Jani eson unilaterally changed her conpensation
package. She seeks severance pay; payment of future conmi ssions;
overtime pay; vacation and statutory holiday pay.

. THE PCSI TI ON OF THE DEFENCE

[ 9] According to the defence, in about the fall of 2002 the nenbers
of AIP noted a sudden and dramatic change in the plaintiff’'s attitude
and work habits. It is alleged that her sales fell, she had a poor

attitude towards col | eagues, was insubordinate to superiors and there
were conplaints fromclients about her performance.

[ 10] At his discovery on June 4, 2003, Jam eson asserted severa
grounds for the plaintiff’s dismssal: that in August 2002, at a sales
neeting, the plaintiff was insubordinate to Findlay; that in

Sept enber/ Oct ober 2002 Findlay told Janm eson words to the affect that it
was the plaintiff or Findlay; that the plaintiff conplained to Jam eson
on Novenber 21, 2002, that Kane was in breach of AIP policy about new
advertising prospects; that Jam eson decided to termnate the plaintiff
on Decenber 5, 2002, because of her behaviour followi ng a neeting
between AIP and the WCB; that on Decenber 9, 2002, the plaintiff queried
Li nh about her decision on the ownership of the Waltham account; that on
January 6, 2003, the plaintiff was rude and sarcastic to Jam eson when
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he told her he was taking her off the Dr. Pezimaccount; that on January
7, 2003, the plaintiff sent an email about her compensation package

i nappropriately copyi ng Kane and Rodri gue and that when this matter was
raised with her by Jami eson the plaintiff was insubordinate to hiny that
when the plaintiff was informed that her agreed upon work week of 4 days
would result in a reduction in her per diem conpensation she
unilaterally decided to work 5 days a week; and, that the plaintiff had
problems with the Psychometrics account.

[ 11] Fol | owi ng the di scovery Jam eson responded to sonme outstandi ng
qguestions by nentioning additional grounds for the plaintiff’'s

di smissal: that she was gruff and short with Dr. Pezims staff; that she
failed to notify the C.G Jung account of a change of publication date;
that she failed to notify the Eclipse Awards account of fees which had
to be refunded; and, that she was insubordinate to Jam eson, erratic in
her work habits, disparaged staff nmenbers and nade i nappropriate racia
coment s.

[ 12] On Novenber 12, 2003, Janieson provided sone further answers to
out st andi ng questions stating that the Psychonmetrics account contacted
Findlay in the fall of 2002 with a request that the plaintiff be taken
of f the account because she had been rough and rude and failed to warn
the client about a deadline for publication; that prior to the
plaintiff’s dism ssal she copied the AIP client list and renoved it from
the office; and, that she placed a conpetitor, M. Karen Foss, on a free
mailing Iist which exposed AIP clients to the conpetition

[13] At his April 16, 2004, discovery Janmi eson gave evidence that
there were two culmnating events which led to his decision to dismss
the plaintiff: her rough treatnment of Dr. Pezimand the January 7th
emai| incident. Jamieson said that it was not until January 7th that he
decided to dismiss the plaintiff and that the cause for her dism ssa
was all in the last three days of her enploynment; that he was not
relying on the Psychonetric account as a ground; that the C. J. Jung
account was still a ground; that he knew nothing about the Eclipse

Awar ds account (he later advised that the plaintiff failed to tell the
account that the client would have to pay the full rate if the
advertising was cancelled early); that the plaintiff's erratic work
habits referred to the plaintiff's absence fromthe office and attendi ng
to personal matters while at work; that the plaintiff disparaged staff
nmenbers by conpl ai ni ng about Kane, conpl ai ni ng about Findlay and about
the adm nistrative support staff, Mi Hau (“Mii ") and Judy Huynh
(“Judy”); that the plaintiff used the phrase “Jew me down” and made
remar ks about Asians; that the plaintiff stole AIP s client list; that
the plaintiff put Ms. Foss on a distribution list for the human
resources nagazi ne “Peopl e Tal k”, a nagazi ne represented by Al P; and,
that the plaintiff was always attenmpting to get Mii and Judy to do work
for her.

[ 14] The defence asserts that when considered in light of all of her
past conduct, Jam eson nade the decision on January 7th to dismss the
plaintiff for the benefit of the other nenbers of AIP and the |long-term
viability of AIP. The defence insists that the raising of the

enpl oyment standards issue by the plaintiff had nothing to do with her
di smi ssal

[ 15] The defence clains that the plaintiff was disnissed for just
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cause and has no entitlenment to danages for wongful dismssal. 1In the
alternative, the defence clainms that there has been a total failure on
the plaintiff’s part to mtigate her damages in that she has not sought
full-time replacenent enpl oynment since her disnissal. Mreover, AIP has
conplied with the Empl oynent Standards Act, R S.B.C. 1996 c¢. 113, and no
conpensation is payable to her for overtinme, nor is she entitled to
paynment of future commi ssions.

M. THE | SSUES
1. Was the plaintiff wongfully dismssed?
2. If so, what are her dammges?

V. WAS THE PLAI NTI FF WRONGFULLY DI SM SSED?

(a) THE LAW

[ 16] | think that the I aw applicable to this issue is npbst succinctly
set out by Hmel J. in Geluch v. Rosedale Golf Assn., Ltd., [2004] O J.

No. 2740(Sup. ¢.) (Q.), where at paras. 78 to 106 the Court said, in
part, as follows:

In Reference Re Public Service Enployee Relations Act (Alta.),

[1987] 1 S.C.R 313 at para. 91, 38 D.L.R (4th) 161, Dickson
C.J. wote (in dissent), that:

Work is one of the nobst fundanental aspects in a person’s
life, providing the individual with a means of financia
support and, as inportantly, a contributory role in

society. A person’s enploynent is an essential conmponent of
his or her sense of identity, self-worth and enotiona

wel | - bei ng.

More recently, in Wallace v. United Grain Gowers Ltd., [1997]
3 S CR 701 at para. 95, the Suprene Court of Canada al so
recogni zed that “the manner in which enployment can be
termnated is equally inportant to an individual’'s identity as
the work itself.”

The “special relationship” and the “uni que characteristics” of
t he enpl oyment contract thus informthe | aw of w ongful

di smi ssal and the nmodern doctrine of just case: Wall ace,
supra at para. 90. As Justice Echlin and Matthew Certosinmo
explain in Just Cause: The Law of Sunmary Dismi ssal in Canada
(Aurora: Canada Law Book Inc., 2003) at 1-3 (“Just Cause”),
while the principles of contract |law apply to the enpl oynment
context, “The power inbal ance between enpl oyer and enpl oyee
has been said to differentiate enpl oynment contracts from
‘ordinary comercial contracts’”: see Wallace, supra at paras.
91 and 92. In Ditchburn v. Landis & Gyr Powers, Ltd. (1995),
16 CCE L. (2d) 1 at para. 2 (Ont. Gen Div.), varied on other
grounds (1997), 34 OR (3d) 578 (C.A), the court comented
on the distinctiveness of the enploynment rel ationship, saying:

An enpl oynment relationship is based on contract. However,

it is not like purchasing a car — a contract governing a

di screte transaction. It is a transitional contract in which
each of the enployer and enpl oyee can reasonably expect nore
fromeach other as the relationship continues. As it is a
contract governing a relationship between the parties,
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al nost by definition it continually changes.

At comon | aw, an enployer has the right to dismss an

enpl oyee for m sconduct, disobedi ence or inconpetence, or for
a repudi atory breach of the enploynment contract. As Echlin
and Certosinm explain at 2-4 of Just Cause, “A repudiation
results froma contracting party's failure to performa major
obligation or set of obligations in the contract, or failure
to perform some obligation which has the ultimte effect of
depriving the other party of ‘substantially the whol e benefit
of the contract’”: see Hunter Engineering Co. v. Syncrude
Canada Ltd., [1989] 1 S.C R 426, 57 D.L.R (4th) 321. In the
enpl oyment context, an enpl oyee may be said to have repudiated
the contract when, “The enployee’s conduct, and the character
it reveals, nmust be such as to underm ne, or seriously inpair,
the essential trust and confidence the enployer is entitled to
place in the enployee in the circunstances of their particul ar
rel ati onship”: Ennis v. Canadian |Inperial Bank of Conmerce
(1986), 13 C.C E. L. 25 at 27 (B.C.S.C.). If the enployer can
establish that cause exists, no notice or severance pay is
required to term nate the enpl oyee

The enpl oyer bears the onus of denpbnstrating that cause exists
for the enpl oyee’s discharge. |In Howard Levitt, The Law of

Di smissal in Canada, 3rd ed. (Aurora: Canada Law Book Inc.
2003) at 6-1, the author explained that: “The enpl oyer mnust
prove cause on the bal ance of probabilities, based on a
finding of real inconpetence or m sconduct, rather than sinple
di ssatisfaction with performance or concern as to potentia

m sconduct.” Levitt cautioned at 6-2, that: “Since disnissa
wi t hout notice is such a severe punishment, it can be
justified only be m sconduct of the nobst serious kind.”

I ndeed, Echlin and Certosinmo, at 1-1 of Just Cause, described
an enployee’s sumary dism ssal as the “capital punishnent” of
t he enpl oynent rel ati onship

There is no fixed rule of |aw defining the degree of

m sconduct that justifies dismssal: see Essery v. John Lecky
& Co. (1986), 60 Nfld. & P.E.l1.R 219 (P.E.1.S.C). In R V.
Arthurs, [1967] 2 OR 49 at 55 (C.A), revid [1969] S.CR

85, Schroeder J.A. (in dissent) provided his definition as
fol | ows:

I f an enpl oyee has been guilty of serious m sconduct,
habi t ual negl ect of duty, inconpetence, or conduct

i ncompatible with his duties, or prejudicial to the

enpl oyer’ s business, or if he has been guilty of wlfu

di sobedi ence to the enployer’s orders in a matter of
substance, the | aw recogni zes the enployer’s right summarily
to dism ss the delinquent enpl oyee.

To deci de whet her m sconduct constitutes just cause, a court
nmust consider the nature of the m sconduct and the
consequences arising fromthe m sconduct, within the totality
of the enpl oynent context, including the nature and history of
the enpl oynent relationship. In MKinley v. BC Tel, [2001] 2
S.C.R 161 at para. 57, the Suprene Court of Canada outlined

t he proper approach as being a “contextual” one that:
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exam nes each case on its own particular facts and

ci rcumst ances, and considers the nature and seriousness of

t he di shonesty in order to assess whether it is reconcilable
wi th sustaining the enploynent relationship. Such an
approach mtigates the possibility that an enployee will be
undul y puni shed by the strict application of an unequi voca
rule that equates all forms of di shonest behaviour with just
cause for dismissal. At the same tine, it would properly
enphasi ze that di shonesty going to the core of the

enpl oyment relationship carries the potential to warrant

di sm ssal for just cause.

The test can thus be described as involving two steps: first,
t he enpl oyer must establish the enployee’s m sconduct on a
bal ance of probabilities; second, the enployer nust establish
that the nature or degree of m sconduct warranted disnissal

i Est abl i shing the Enpl oyee’s M sconduct:

There are many types of enployee m sconduct that can be relied
upon by an enployer to justify dismssal. Furthernore, even
if an individual itemof conduct is insufficient to warrant

di smissal, the cunul ative effect of nunerous incidents of

m nor mi sconduct may suffice: see Ma v. Colunbia Trust Co.
(1985), 9 CCE L. 300 at para. 37 (B.C.S.C.). The nature of
t he proof varies depending upon the type of m sconduct

al | eged.

ii. Establishing that Dismssal is Warranted:

The way that the enployer treated the enpl oyee during the
course of the enploynent relationship and | eading up to the

di smi ssal, must be taken into consideration. “ln practica
ternms,” say Echlin and Certosino at 1-7 of Just Cause, an

enpl oyer’s chances of success at trial are “enhanced by

evi dence of prior discipline or notice of dissatisfaction

such as in the context of a poor performance evaluation or a
negati ve deci sion respecting renuneration, particularly for
the sane or similar misconduct”: see United Electrical Wrkers
and Square D Co., Ltd. (Re) (1955), 6 L.A.C. 289 (O L.RB.),
adopted in Ritchie v. Intercontinental Packers Ltd. (1982), 14
Sask. R 206 at para. 9, 2 CC. E L. 147 (Sask. QB.).

In sone situations, enployers have a duty to warn enpl oyees
about the consequences of continued m sconduct, rather than
di smiss themsunmarily. After surveying the case law in The
Law of Dism ssal in Canada, Levitt concluded at 6-7, that:
“Before an enployee is termnated for cause, he or she should
be advised that the m sconduct is a nmatter of serious
significance and its continuation could place his or her

enpl oyment in jeopardy”: see Wbb v. Eaton Yale Ltd., [2003]
O J. No. 5013 at para. 43 (Sup. &.) (Q). O course, whether
a prior warning and an opportunity to inprove nust have been
granted in order to justify summary di sm ssal depends on the
circunstances and the quality of the mi sconduct: “the greater
the wong, the less likely it is that an enployer will be
required to first put the enpl oyee on notice that such
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m sconduct is not acceptable to the enployer”: see Leach v.
Canadi an Bl ood Services, [2001] 5 WWR 668 at para. 117, 7
C.CEL. (3d) 205 (Alta. QB.).

In Fonceca v. MDonnell Douglas Canada Ltd. (1983), 1 C.C. E L.
51 at para. 16 (Ont. H. C. J.), the court held, “Were the

i nci dents conpl ai ned of are trivial, but annoying, then
war ni ngs are necessary before termnation for cause is
justified. However, where incidents, each in thenselves, are
serious, even though not sufficient to justify dismssal at
the tine, then a warning is not essential”: see also Atkinson
v. Boyd, Phillips & Co. (1979), 9 B.C. L.R 255 (C.A).

Echlin and Certosinp al so cautioned at 1-6 of Just Cause:
“where the enpl oyer has condoned sinilar mshbehaviour in the
past, a warning is likely necessary to ‘lift the veil’ of
condonation.” If an enployee's msconduct is known to the
enpl oyer, and the enpl oyer does not term nate the enpl oyee

i medi ately, and instead provides the enpl oyee with
conmendation, a salary increase, a letter of reference, etc.
t he enpl oyer may be found to have condoned t he m sconduct.
The enpl oyer cannot thereafter rely on the m sconduct as a
reason for dismssing the enpl oyee.

In Murrell v. Burns International Security Services Ltd.
(1994), 5 CCE. L. (2d) 123 (Ont. C. Gen. Div.), the
plaintiff was found to have been wongfully disnissed despite
an all egation of sexual harassnent. The court held, at para.
34, that the plaintiff’s dismssal could not be justified on
t hose grounds, “as that matter was investigated and dealt
with. Rivenbark did not find it a reason to justify dismissa
then and since there has been no repetition of the inmpugned
conduct, it cannot now be deermed to be cause for dismissal.”

Condonati on should not, however, be assumed nerely as a result
of a delay before termnation. The court in Tracey v. Swansea
Construction, [1965] 1 OR 203, 47 D.L.R (2d) 295 (H. C. J.),
aff'd [1965] 2 OR 182, 50 D.L.R (2d) 130 (C. A ), held that
an enpl oyer should be given a reasonable tine to consider what
action is appropriate. Furthernore, in Fleming v. Safety

Kl een Canada Inc. (1996), 20 CC E. L. (2d) 140 at para. 29
(Ont. Gen. Div.), the court noted that sone continued paynent
foll owi ng an enpl oyee’ s m sconduct can be interpreted as “an
act of generosity on the part of the conpany”: see also

Mat heson v. Matheson International Trucks Ltd. (1984), 4
C.CEL. 271 at para. 7 (Ont. H C J.), where the court held

t hat the defendant was not precluded fromalleging dismssa
for cause nmerely because it had offered one nmonth's severance
pay to the plaintiff on his date of disnmissal. |In Connolly v.
CGeneral Motors of Canada Ltd. (1993), 50 C.C. E. L. 247 at para.
42 (Ont. Gen. Div.), the court sunmmarized, “the cases
establish that the court nmay conclude that m sconduct has been
condoned where the court can draw such an inference from al

t he circunstances, including any del ay.”

Despite an enployer’s duties to investigate allegations and to
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warn enpl oyees prior to dismssal, as Echlin and Certosinp
observe, at 1-6 of Just Cause: “It has been a well-established
rule at conmon | aw that an enpl oyer does not have a duty to
gi ve reasons for disnmissal at the tinme of dismssal, nor does
t he enpl oyer have an obligation to grant the enpl oyee a
hearing, before making the decision to dismss.” One reason
t hat enpl oyers do not have a duty to give reasons at the tine
of dismissal, is that “an enployer can rely on an after-

di scovered ground as justifying or assisting to justify the
initial dismssal”: Ma v. Colunmbia Trust Co., supra at para.
10; Lake Ontario Portland Cenent Co. v. Groner, [1961] S.C R
553 at 563, 28 D.L.R (2d) 589.

However, while “allegations of cause, provided only after the
fact, can be relied on, the fact that they were not alleged at
the tine of termination will affect their weight”: Levitt, The
Law of Dism ssal in Canada, supra at 6-10. This reflects an
enmergi ng duty of enployers “to be candid, reasonable, honest
and forthright with their enployees” at dism ssal: see
Wal | ace, supra.

At para. 98 as the court in Boyes v. Saskatchewan Wheat Poo
(1982), 18 Sask. R 361 at para. 16 (QB.) explained

It is not uncommon in a wongful dismssal trial for the

enpl oyer to dredge up every incident arising during the term
of enpl oynent which nmight tend to show the enpl oyee in an
unfavourable light, and the court nmust be diligent to

di stingui sh between those incidents which conprise the
grounds for the dismssal and those advanced for the sole
pur pose of discrediting the enpl oyee.

cC. Concl usi on:

The essence of the enploynent relationship is that the

enpl oyee and enpl oyer are in an unequal bargaining

rel ationship and that the enployee is in a vul nerable
position. In Black v. Robinson Group Ltd., [2002] O T.C. 766
(Sup. ¢&.), Pitt J. said, at para. 50, that, in wongful

di smi ssal cases, “The courts are required to maintain the
principle of proportionality between the m sconduct in
guestion and the sanction inposed, and to avoid unduly
aggravating the power inbalance already inherent in the

enpl oyment relationship.” |In that case, the plaintiff had

gi ven hersel f unauthorized salary increases and vacati on pay.
However, Pitt J. described the m sconduct, at para. 37, as
“indiscretion rather than dishonesty.” The court adopted the
statenment of lacobucci J. in MKinley, supra at para. 54:

G ven [the] recognition of the integral nature of work to
the lives and identities of individuals in our society, care
nmust be taken in fashioning rules and principles of |aw

whi ch woul d enabl e the enpl oynent rel ationship to be

term nated without notice. The inmportance of this is
underscored by the power inbalance that this Court has
recogni zed as ingrained in nost facets of the enpl oynent
relationship. In Wallace, both the najority and di ssenting
opi ni ons recogni zed that such relationships are typically
characterized by unequal bargaining power, which places
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enpl oyees in a vulnerable position vis-a-vis their

enpl oyers. It was further acknow edged that such

vul nerability remains in place, and becones especially
acute, at the time of disnissal

Simlarly, the court in Varsity Plynouth Chrysler (1994) Ltd.
v. Ponerleau (2002), 5 Alta. L.R (4th) 187 at para. 32 (Ata.
QB.), held that to dism ss an enpl oyee who had fraudul ently
reported personal -use purchase transactions, was

di sproportionate to the m sconduct, given that such practices
were not unusual within the enployer’s particul ar business

cul ture.

(b) THE DEFENCE ARGUMENT

[17] Def ence counsel submitted that one of the things that is vitally
important is that the plaintiff was enployed in a small office dealing
with the public in a sales capacity. |In this regard, to performher job
properly, she was required to maintain good relationships with all of

t he enpl oyees of AIP. Counsel said that respecting her superiors was
even nmore critical because disrespect for superiors would be quickly
noti ced by other people and have a serious repercussion in the office

| eading to deteriorating norale and sub-optimal work performance.

[ 18] Counsel also submitted that it is not the function of the Court
tore-wite the terns of the enploynent contract or “to |l ook into the
rear-view mrror and decide how it would run AIP for Jam eson”: See
Stein v. British Colunbia (Housing Managenent Commi ssion), [1992] B.C. J.
No. 280 (C.A) (Q), where at p. 5, Southin J.A said, as follows:

| begin with the proposition that an enployer has a right to
det ermi ne how his business shall be conducted. He may |ay
down any procedures he thinks advisable so long as they are
neither contrary to |aw nor di shonest nor dangerous to the
heal th of the enployees and are within the anbit of the job
for which any particul ar enpl oyee was hired. It is not for
t he enpl oyee nor for the court to consider the wi sdomof the
procedures. The enployer is the boss and it is an essentia
inmplied termof every enploynent contract that, subject to the
l[imtations | have expressed, the enpl oyee nmust obey the
orders given to him

It is not an answer for the enployee to say: “l know you have
laid down a rule about this, that or the other, but | did not
think that it was inportant so | ignored it.”

But it may be an answer, on the question of whether

di sobedi ence is repudiatory, that the enpl oyer so conducted
hi msel f that the reasonable man woul d concl ude, and the

enpl oyee did, in fact, conclude, that the enployer considered
the rule of little or no inmportance. For instance, if an
enpl oyer had a rule that equipnent was to be covered at the
end of the day and the rule was ignored by the enpl oyees to

t he know edge of the enployer, he could hardly come to work
one norning and discharge the lot for failing to obey the
rule.

[ 19] Counsel said that one of the npst inportant documents in the
case upon which to judge the actions of the parties is the Policy and

www.robertfleminglawyers.com




Procedures Manual (the “Manual”) that was put into place by Jam eson and
adopted by all enployees of AIP at a nmeeting on June 27, 2002. Counse
submtted that the plaintiff adopted the Manual with respect to all of
its ternms, including the foll ow ng:

Rermuner ati on Structure:

The conpany offers a conpetitive conpensati on package that
fair and reasonable relative to the market and industry. Al
source deductions are cal cul ated on a nmonthly basis and
remtted to Canada Custonms and Revenue Agency. Pay cheques
will be issued on the 15th and end of the nonth. |If either of
t hese days fall on a Saturday, Sunday or Monday Holiday, the
payday will be preceding Friday or day preceding Statutory
Hol i day.

Structure:

s
I

- Admi ni strative enpl oyees are paid at agreed
anount s.

- Account Executives are paid a conmission as agreed
upon at budget review.

Upon term nation of enploynent, Account Executives will not be
entitled to any conpensation for advertising booked into the
future as per industry standard. The l[ast paycheque will

i nclude the nmonth’'s gross total |ess any source deducti ons.

[ 20] Under the heading of “Discipline Policy”, the Manual states, as
fol | ows:

Advertising In Print considers its enpl oyees to be good,
honest, industrious individuals who expect and prefer an
orderly and efficient atnmosphere in which to work. However,
if the need for disciplinary neasures arise, this policy
outlines the phil osophy of the conpany with respect to

di sci pline.

Advertising In Print subscribes to the phil osophy that

di scipline should be corrective. That is, whenever possible,
an enpl oyee should be allowed an opportunity to change hi s/ her
behavi our and i nprove his/her work perfornmance.

The conpany al so subscribes to the view that the
responsibility for determ ning the need, appropriateness and
degree of discipline is a function of the manager to whomthe
i ndi vidual reports. The need for dismssal will be at the

di scretion of the principal and/or nanager

Certain types of behaviour such as theft, wlful destruction
of the conpany’s property, and m sconduct such as tardiness,
absent eei sm poor work performance, disregard for established
pol i ci es and procedures, disrespect towards coll eagues,
advertisers and publishers are serious infractions and can
lead to i Mmediate dismssal. Repetitive infractions wll
result in increasingly severe disciplinary nmeasures |eading up
to and including term nati on of enployment.

Progressi ve Discipline:
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After assessing that sone type of discipline is warranted
based on the five factors listed in the precedi ng section, the
managers will then exercise their objective judgments as to
the severity of discipline to be inposed.

As a basic guideline, the company proposes that discipline be
i nposed within the following framework. Witten notice wll
outline infraction, course of action, corrective nmeasures, and
si gnat ure acknow edgi ng recei pt of notice by the enpl oyee.
These are types of discipline that may be chosen

Framework: -First witten notice
-Second witten notice
-Final witten notice and possi ble dism ssa

[ 21] Counsel subnmitted that due to her personality type, and perhaps
for her financial gain, the plaintiff consistently overstepped her
bounds and was directly insubordinate to Findlay, and thereby Jam eson
He said that she failed to follow Findlay’'s orders to update her data
base and qualify leads in the data base in a reasonable tinme frame. She
was di srespectful to Findlay and refused to follow a direct order to

cl ean up her data base after an August 2002 sal es neeting. Counsel said
that the plaintiff’s tone at this neeting, and others, was aggressive
and showed insubordi nati on towards Findl ay.

[ 22] Counsel also said that the plaintiff had previously been

i nsubordinate to Findlay by demandi ng an expl anati on of ownership wth
respect to the Skin Care Centre account, and by pounding on Findlay's
desk while dealing with this account.

[ 23] Counsel also referred to the nmenorandum dated October 15, 2002
sent by the plaintiff to Janmieson. He said it’'s content was nothing
nore than insubordinate to Findlay and Jam eson because it clearly

i ndi cated disdain for Findlay and attenpts to underm ne her in the eyes
of the enployer. Counsel also said that the menmorandum showed direct

di sregard and disrespect for Findlay as sal es nanager and, as Jam eson
said in his testinony, he saw the menorandum as an insubordi nate attack
on Findlay and indirectly to hinself, and, further, that he felt the
plaintiff was asking himto fire Findl ay.

[ 24] Counsel argued that by her failing to follow requirenments nmade
of her by Findlay, Mii and Judy, the plaintiff breached established
policy, and was therefore in direct contravention of a request of
management. This was insubordination, which is a factor to be
considered in the need to dismss her

[ 25] Counsel subnitted that by the end of October 2002, the plaintiff
had been identified as a problemto Jam eson. He testified that in his
Novenber 1st menorandumto the nenbers of AP, which was witten

i mediately follow ng his individual nmeetings with all of the AP

enpl oyees at the end of October, he was clearly addressing the plaintiff
in his cooments regarding the level of respect in the office, and

posi tive change.

[ 26] Counsel said that Jami eson also told the plaintiff in her
nmeeting with himon Cctober 30, 2002, to respect Findlay. Counse
submitted that, in fact, in both direct and cross-exani nation, Jani eson

www.robertfleminglawyers.com




indicated that he told the plaintiff many tines to respect Findlay and
the other nenbers of AlP.

[27] Counsel noted that within several days of the Novenber 1st

menor andum Jami eson received an enail fromthe plaintiff dated Novenber
4, 2002. Based upon the content of the email, Jamieson felt that the
plaintiff “got the message” delivered at the Novenber 1st neeting and in
his witten menorandum

[ 28] Counsel argued that the October neetings between Jani eson and
all of the menmbers of AP, and his nmenorandum of Novenber 1st were in
keeping with his laid back nmanagenent style, but provided a clear
war ni ng, acknow edged by the plaintiff, for her to change her conduct.

[29] In addition, counsel said that the plaintiff acted

i nappropriately towards Mii and Judy by requesting Mii to prospect
advertising leads for her and enter itens in her data base, not
conplying with deadlines, nmaking Mii and Judy feel badly for taking
personal time and using profanity, all of which led to a situation where
Mui and Judy were prepared to quit their jobs at AlP.

[30] Counsel said that, according to Mii and Judy, the plaintiff’'s
conduct in the office disturbed them Also, counsel said that Jam eson
woul d not tolerate the plaintiff’s inappropriate racial slurs towards
Mui and Judy if he had known about themat the tine. Counsel submtted
that every witness indicated Jami eson did not agree with the plaintiff’'s
use of derogatory remarks towards Kane, or anyone else for that matter,
and noted that the plaintiff admtted to using inappropriate |anguage
and neking racial slurs.

[ 31] Counsel subnmitted that the plaintiff’'s lack of attendance at

wor k, her treatment of clients in the fall of 2002, as illustrated by
t he Psychonetric, C. G Jung, Eclipse Awards, and Dr. Pezimincidents,
all illustrated the plaintiff's lack of concern to detail and her being

nore absorbed in famly matters outside of the office. Counsel also
said that these incidents show the plaintiff's deteriorating ability to
deal with her workload and were factors to be considered in her

di snmi ssal

[ 32] Counsel nentioned the WCB incident which, he said, was wholly
and totally inappropriate conduct on the part of the plaintiff,
represented a very serious inconpatibility with the plaintiff’s job
requi renents at Al P and showed insubordination. Counsel said that in
front of a newclient for AIP, the plaintiff interrupted a nmeeting with
the client, disciplined Kane for no reason at all, thus being

i nsubordi nate to Jami eson. Counsel noted that this was the first
neeting between AIP and WCB and was therefore critical to AIP. He said
the plaintiff’s conduct potentially placed this new client at risk, and
that the plaintiff’s continued rant and swearing at Kane in Jam eson’s
presence was evi dence of her poor treatnent of others at Al P, paranoid
behavi our, and conbative nature.

[ 33] Counsel argued that the WCB incident was |ikely enough cause to
termnate the plaintiff. He said that Jam eson’s explanation for not
dismissing the plaintiff at the tinme was because he was concerned about
declining sales, Christmas season was fast approaching, and the
plaintiff’s difficult situation at home. Counsel said that although
Jam eson did not dismiss the plaintiff, he was certainly considering it
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i n Decenber 2002. Counsel also said that the plaintiff's email to
Jam eson of Decenber 5, 2002, contains acknow edgenent by her of

wr ongdoi ng. Counsel subnitted that the plaintiff reprinmanded herself,
and that a non-response from Janm eson was not acqui escence or
condonation of her conduct.

[ 34] Counsel subnmitted that although the plaintiff also sent an emnmi
to Findlay following the WCB incident, it was not a full apology to
Findl ay. Counsel subnmitted that this showed a | ack of sincerity on the
plaintiff’s part, and that the WCB i ncident was not resolved and had to
be dealt with. Counsel also said that coupled with her prior behaviour
and | uke warm apol ogy to Findlay, it was correct for Jami eson to take
some time to consider his options as it was apparent to himon Decenber
5th that the plaintiff could not continue her enploynment with AlP.

[ 35] Counsel al so mentioned the Wal t ham account incident which
required Linh to twice deal with the plaintiff to provide her with the
sane information. Findlay testified that it was her account and that
she advised the plaintiff of this and Linh again orally confirnmed this
to the plaintiff. Counsel said that the plaintiff then requested a
further review and Linh had to do additional research to satisfy the
plaintiff.

[ 36] Counsel subnitted that the \Waltham account incident showed the
plaintiff’s inconmpatibility with her workpl ace and i nsubordi nati on given
the conmrents in the plaintiff’s email to Linh which made it clear that
the plaintiff did not accept the first determi nation by Linh, which was
correct, and this caused Linh to waste tinme on the matter.

[ 37] Defence counsel said that the Dr. Pezimincident represented

di rect nocking and insubordination by the plaintiff towards Jam eson

He said this was a npbst serious incident. A publisher called Jam eson
and told himto renmove the plaintiff fromthe Dr. Pezi maccount.
According to counsel, this nmeant that a whole profit center was at risk
and that the plaintiff’s conduct showed that there was a linmted future
for her at AlP.

[ 38] Counsel also subnitted that the plaintiff's terns of enploynent
at AIP, particularly her budget and her agreement with Jani eson to work
a four day week, were to be kept private by her. The fact that she sent
an enmai|l about these matters and copi ed Kane and Rodri gue was a breach
of clearly understood policy at AlP.

[ 39] Moreover, counsel said that the plaintiff was clearly aware that
providing a conpetitor, Ms. Karen Foss, with subscription to People Talk
nmagazi ne was a violation of a direct order inconpatible with the
plaintiff’s work conditions and whi ch exposed Jam eson to risk froma
conpetitor. As such, counsel said it justified inmediate term nation no
matter when it was di scovered by Jamni eson

[ 40] Counsel said that, simlarly, the plaintiff’s inducenent of Kane
and Rodrigue to provide her with the client lists of AIP after her

term nation, and her continuing possession of themwas a theft which
shoul d have resulted in her i mediate disnmissal. However, it was only
di scovered by Jami eson after her disnissal

[ 41] Regardi ng the enpl oynent standards issue, counsel subnitted that
the plaintiff knew about this matter well prior to Decenber 16, 2002.
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He cl ai ned that she acquiesced in this situation, but was using it

agai nst Jami eson as a bargaining chip to get an agreement with Jani eson
on a four day work week. Counsel said that after Novenber 1st, it would
have been obvious to the plaintiff, along with her din nishing
friendship with Jam eson, that she had |l ost her battle for his counse

to the managenent team

[42] AIso, counsel said that in Cctober 2002, Jani eson had
re-asserted his authority at AIP and noted that in his Novenber 1st
menor andum he said, “Conmitment, Comm tnent, Conmitnment, or
Consequences.” Jam eson also said, “the |evel of respect in the office,
to the conpany’s procedures and to each other is down...Late arrivals,
early departures, extended |lunch and non productive hours during the day
add up to an enornous anount of time that can be quickly calculated in
weeks per year. It also screans out disrespect to the work environnent
and others init.”

[43] Counsel subnitted that in this environment, the plaintiff was
becom ng increasingly nore agitated and concerned about her future, and
not that of AIP. Counsel argued that wi thout her relying on the

enpl oyment standards issue, the plaintiff would have had no excuse for
her conduct regarding the Dr. Pezimincident, and that this conduct was
consistent with her prior behaviour towards Findlay and her need to

al ways have the | ast word.

[ 44] Counsel also said that wi thout the excuse by her of Jamieson’'s
“snapping” as a result of the disclosure to himof the enpl oynent
standards issue, the plaintiff’s conduct in early January 2003 was
nothing nore than directly insubordinate to Jam eson. Counsel called it
a maj or issue.

[ 45] Regardi ng the COctober 15th menorandum Jani eson characterized it
as being “toxic”. Counsel submtted that the nenmorandumis not

prof essional and is nore than non-politic, or letting it all hang out.
Jam eson vi ewed the menorandum as an attack on Findlay, and as

i nsubor di nati on.

[ 46] Counsel conceded that Janieson did not meet with the plaintiff
and coment to her about his views regarding the October 15th

menor andum  However, counsel said that in the plaintiff’s neeting with
Jam eson on October 30th, Jamieson clearly told her that she had to be
nore respectful to Findlay and the other nenbers of AlP.

[ 47] Moreover, counsel said that Jami eson’s Novenmber 1st menorandum

i ndi cates that nmenbers of AIP should be adults and self-notivated. It
directs the nenbers of AIP to take ownership of their jobs and that |ate
arrivals and early departures and extended | unch hours were costing Al P
nmoney. Counsel said that these conments were clearly directed to at

| east both the plaintiff and Kane. He said that clearly the menorandum
was directed at soneone other than Mii and Judy because by all accounts,
they were self-notivated and al ways very busy.

[ 48] Counsel subnmitted that when the plaintiff’s Novenber 4th emil

to Jam eson is taken in conjunction with her Novenber 26th email to

Jam eson wherein she states, “The past 5 weeks has been really wearing
me down”, this clearly indicates that, as the witnesses testified, the
nood at Al P on Novenber 1st was sonbre and everyone knew their jobs were
on the line if they did not perform
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[49] In the context of the WCB incident, counsel said that the
plaintiff’s actions were clearly inconpatible to her obligations to
Jam eson. She dressed down Kane in front of a new client, underm ning
the authority of Jam eson and Findlay. The fact that Jam eson and
Findlay did not respond to the plaintiff's apology emails to themis of
no nmonent because, as counsel stated previously, the plaintiff had
essentially already acknow edged that she had done w ong.

[ 50] Counsel said it was reasonable for Jamieson to take time to
consider his position follow ng the WCB incident, which is what he did.
Counsel also said that when one considers that between Decenber 5th and
December 20th there were only 11 worki ng days before Christmas, and that
he and the plaintiff were not back to work together until January 6,
2003, the tine frame that is being dealt with should not be said to be

| ong enough to | ead to any condonation argument.

[51] Inrelation to the Dr. Pezimincident, counsel subnitted that it
was clear that the fact that Jam eson may have known about this incident
in Decenber was not material. First of all, he did not have tine to

address it until January 6th because of the Christmas break. Secondly,
the fact that the client called Jamieson is clearly a different sort of
an issue than if Dr. Pezimconplained hinmself. The client is the
publisher. Counsel submitted that directly nocking Jam eson over this
incident, as the plaintiff admtted, is inappropriate and

i nsubor di nat e.

(c) DECISION ON WHETHER THE PLAI NTI FF WAS WWRONGFULLY DI SM SSED
(i) Credibility Findings

[ 52] As set out in Geluch, supra, the enployer nust first establish

t he enpl oyee’ s conduct on a bal ance of probabilities; and second, the
enpl oyer nust establish that the nature or degree of m sconduct
warranted dism ssal. Thus, | nust consider the reasons alleged by the
defence for the plaintiff’s dismssal, in order to determ ne whether the
plaintiff comitted acts that, either individually or in conbination
justified her dism ssal

[ 53] The plaintiff testified that she was not aware of the enpl oynent
standards i ssue earlier than Decenber 16, 2002. She said that fromthe
nonent the issue was raised until her disn ssal Jam eson “was not a nice

guy. ”

[54] The plaintiff also testified that when the Dr. Pezi mincident
arose, no consideration was given to her previous perfornmance on the
file; the plaintiff conceded that she overreacted at the WCB neeting,
that she was not professional and that is why she apol ogi zed. Jami eson
did not reprinmand her. Instead he said to her, “Betty — that is ancient
history.”; the plaintiff said, in relation to the Waltham account

i ncident, that she was never told that she was not to question Linh
about the ownership of accounts; regarding the January 7th email
incident, the plaintiff said that the content of her email was not a
secret; the plaintiff said that on the C. G Jung account incident she
failed to notify the client of a change in publication date and that the
wor st she coul d be accused of is that she nade a mi stake; she said the
same was true about the Eclipse Awards account incident; the plaintiff
said it was no secret in the office that she and Kane butted heads, nor
was it a secret that she did not think highly of Findlay. No one in AIP
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ever conplained to the plaintiff about her conduct or told her to change
her ways; the plaintiff adnitted that she nade sone racial slurs, but
with regard to her conversation with Jam eson about her Jew sh renarks,
she did not recall registering that it “was all that deep”; the
plaintiff denied that she renoved the client lists fromthe office. She
recei ved them from Kane or Rodrigue after she was di snmi ssed; the
plaintiff said that she did not keep secret the fact that she put Karen
Foss on the distribution list for People Talk. She said there was no
conflict in that Ms. Foss worked for a publisher not a representative
house like AIP;, the plaintiff denied that she pounded on Findlay’ s desk
over the ownership of the Skin Care Centre account, or that she yelled
at Findl ay.

[55] On the issue of cause, where there is a conflict in the
testinmony between the witnesses for the plaintiff and the wi tnesses for
the defence, | prefer the testinony of the witnesses for the plaintiff,
for two main reasons. First, there are najor discrepancies in the

evi dence of Jam eson between his discovery and trial evidence.

[ 56] At his June 4, 2003 discovery when Jam eson was asked about the
WCB incident he said that it was a very serious incident, serious enough
for himto think about dismssing the plaintiff. Wen he was asked why
he did not send her a letter of reprimand he said that he had never done
a formal reprimand. This was not a true answer.

[ 57] On June 27, 2002, Jani eson sent a nmenorandumto Kane in which he
set out a list of 11 “points of your bad attitude in the office”. The
list includes disrespect for the budgeting process, a blatant disrespect
for adm nistration staff and col |l eagues with either rudeness or

i nappropriate comrents, a disrespect for colleagues and a disdain for
Al P events and policies. The only explanation Jam eson could offer for
not sending a warning to the plaintiff was that in the fall of 2002 he
was trying to correct her behaviour and that the Novenmber 1st menorandum
was all about the plaintiff, and that she knew it when she sent him an
emai | on Novenber 4th.

[ 58] In his June discovery, Jamieson also testified that there was
nothing to substantiate Dr. Pezinmis conplaint about the plaintiff.

There is no mention of a call from M. Jay Draper of the BCMA in his
answer. Jam eson di sagreed with counsel’s suggestion that in fact the
probl em was not Dr. Pezim but rather how the plaintiff spoke to him
about the incident. Jameson said that it was the first tine that he
had received a call froma publisher asking that a sales person be taken
of f an account and that this was enough for him However, at his

di scovery Janmi eson testified, as foll ows:

Q So just to sumup then, in relation to Mchael Pezim the
probl em appears to have been M chael Pezim not Betty
Baungartner, correct, do you agree?

A Possibly. The problemwas, again, how Betty spoke to ne
about it.

QI see.
A The sarcasm and with the other thing, how she handled it.

Q| msunderstood that. So you are concerned about the
M chael Pezimincident in ternms of your grounds for
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termnating Betty’'s enploynment, the concern is not what
happened with M chael Pezim it is her reaction to you about
it, her witing the note the first time and being sarcastic
about it and that is it?

A Yes. In relation to Pezimand that ground me a bit but then
the next tine, the next day when we brought up the problem
with cc’ing the note and she canme up and was extrenely rude to
me in front of all the staff. That was it. | don't -

[ 59] Janieson said that his answers were true, but that “the
subst antiveness” was there.

[ 60] Janmieson said that he did not talk to the plaintiff in Decenber
about Dr. Pezim In his June discovery when asked whet her he ever did
speak to the plaintiff about Dr. Pezimto see what her recollection of

the incident was he said, “umhunf. When asked whet her she said
anyt hing to hi mwhi ch gave himany concern that the plaintiff had done
anything wong, he said, “no”. Jamieson said that this answer was

partially true: that the plaintiff was not going to tell himwhat she
had done wong. He said it was brought up in Decenber with the
plaintiff by Findlay and that it was not until January 6, 2003, that he
received the call from M. Draper.

[ 61] Counsel suggested to Jam eson that he knew perfectly well that
there was no reason for himto believe that the plaintiff had done
anything wong in relation to the Dr. Pezimincident. Jani eson

di sagreed. Counsel then put the followi ng answers to Jam eson fromhis
June discovery:

Q Right. But you are not aware that Betty has done anything
wrong, she hadn’'t failed to make good efforts to keep things —

A According to this, | wasn't listening into the conversation
where M chael Pezimfelt he had been run rough shod or felt
like he was at a used car ot or sonething.

QI want to be clear with you, sir, |I'masking you about your
grounds for cause and so far you have told nme in respect of
M chael Pezi myour only ground for cause is Betty
Baungartner’s reaction to you raising the concern with you?

A Yes.

Q So there is no ground for cause in what M chael Pezim said
to you about his conplaint about Betty, do you agree?

A There is nothing in there. | didn't hear the conversation
bet ween M chael Pezimand Ruth. | didn't hear — rather
M chael Pezims nurse and Ruth. | didn't hear the

conversati on between M chael Pezimand the B.C. Mdica
Associ ation, only what the B.C. Medical Association had to say
to ne.

Q You haven't relied -
A And Betty’s reaction.

Q And you haven’'t relied on M chael Pezims decision, in your
decision, to terminate Betty's enpl oynment, have you?

A No.
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[ 62] Janmieson said that the answer was not true. He said that it was
not that single event that was a cause for the plaintiff’'s dismssal

He said he did not lie, rather he thought counsel was asking himif the
Dr. Pezimincident was the only ground for the plaintiff's dism ssal

However, he agreed that there was never any suggestion to himfrom M.
Draper that AP would | ose the account. He said the client would not do
that for a single incident. He said that is why he was not relying on
the Dr. Pezimincident al one because there was never any risk to AIP
that the conpany would | ose the client over this incident.

[ 63] Jani eson said, in cross-exanination, that he decided on January
7, 2003, to disniss the plaintiff for incidents that had happened in the
prior weeks. However, at his June discovery he testified, as foll ows:

Q So pl ease continue then and tell nme what the probl em was?

A So | have never experienced so rmuch profanity in my office
as in the tine that Betty worked there. And this was no
exception. And she cane roaring into ny office and said

have never been so fucking mad in ny entire life. And went on
and on and on to descri be what she thought had happened. So

asked — | excused mnyself for a monent. | went out to Mii and
| said to her — first of all, | said to her, don't — |I’myou

know, giving Betty the benefit of the doubt that she is — that
this was happening. | went out to Mii. Don't distribute any

accounts that have just been put in. She said no accounts
have just been put in?

Q Right.

A And that |oudness and the — it just went on and on and
everybody in the office could hear even through ny cl osed
door. The neeting was over. Betty then went back, further
back into the office to the sales departnent to berate Brent
about this and you F'ing this and Fing that and every body
heard it. And that was the first tine on Decenber the 5th,
after that whol e episode that | thought Betty cannot stay
here. | have a small company, a few people and it just — you
know, just wasn’'t appropriate for the business. | had people
com ng up aski ng what was wong with her, is there sonething
wrong, what has gone wrong with Betty.

QSir, a noment ago you told me that you didn’t send her or

gi ve her any sort of reprimnd because you had decided to fire
her and now this tells ne you hadn't quite decided to fire
her, so which is it?

A Ch, no, | decided that she was not going to stay.
Q On Decenber the 5th you made that decision?

A Um hum

Q Yes.

A Yes. Wat do you do, |et sonmeone go before Christnmas?
There was that consideration as well

Q One reason you didn't fire her on Decermber the 5th was
because Chri stmas was approachi ng?
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A Yes.

Q Was there any other reason?

A No.

Q Wiy didn't you give her notice that you were going to fire
her ?

A At that point?

Q Yes.

A Wl | because if you give sonebody notice you are going to
fire them you're firing themand then, generally, in a
business if you fire soneone you don’t want them hangi ng
around for two weeks noti ce.

Q So you made a consci ous decision not to give any notice even
t hough you knew on Decenber the 5th, that you intended to fire
Betty?

A Well, there was a couple of things after that.

Q Answer ny question, please. You nade a consci ous deci sion
not to give Betty notice even though you deci ded on Decenber
the 5th to fire her, correct?

A Ri ght.
[ 64] Jani eson testified, in cross-exam nation, that he often told the

plaintiff to respect Findlay and the other sal es persons. However, at
his June discovery he testified, as foll ows:

Q Now, sir, you say in this letter that in the early fall of
2002, everyone in the office noted a sudden and dramatic
change in Betty’'s attitude and work habits. |Is that correct,
that statenent?

Alt is.

Q So tell me then, what happened in the early fall of 2002
wi th that sudden and dramatic change of attitude and work
habi ts, what happened fromthat point to —

A Ckay.
Q - January 9, 2003 in terns of your allegation of cause?

A Okay. The first one — the first one started in August at a
sal es neeting where there was insubordination to the sales
manager where Betty told her sales manager, that one, | don't
need you to tell me how to do any job.

QDon't wait for ne, please don't.

Al wasn't sure how fast you are getting this and | thought
|"m pacing — okay. And two, | doubt if | could I|earn anything
fromyou.

Q When was that neeting?
A August .
Q When in August?
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A On or about the 16th.
Q Who was present?

Al would say that it would have been Betty, Brent, Mchelle
and the sal es manager Ruth.

Q How did you hear about it?
A Ruth told nme about it.
Q When?

A Well, fairly shortly thereafter because Betty was in the
habit of disrupting sales neetings.

Q Is there any docurment that makes any reference to this
neeting and that conment?

A Do you nean m nutes of the neeting?

Q M nutes of the neeting, e-mails, correspondence, letters of
repri mand, anything at all that makes reference to either the
nmeeting or this conment which is of concern to you and the
sal es nmanager ?

A No.

Q No docunent?
A No.

Q Not hi ng?

A No.

Q It wasn’t a serious enough concern for you to bring it to
Betty’'s attention?

A No.
Q You didn't talk to her about it?
A No, no.

[ 65] Janmieson also testified that in Septenber and Cctober 2002, he
told the plaintiff that her behavi our towards Findlay woul d have to
change. He also nentioned her email to himafter the Novenmber 1, 2002,
nmeeting, the Waltham account incident, the Dr. Pezimincident, claimng
that it was the way she spoke to himand the substance of the conplaint,
the plaintiff’s email to himof January 7th, which she copied to Kane
and Rodrigue, and the Psychonetrics account. He was then referred to
the foll owi ng answers he gave at his June discovery:

Q Anything else at all, sir, that you rely on in your
suggestion that you showed just cause to terminate Betty
Baungar t ner ?

A A couple of mnor things that don't — in regard to our
defence here. Disregard for established workplace policies
and procedures.

Q What happened there, sir?

A There was way too rmuch absenteeismin the course of the day,
absent eei smand handling famly matters and vacation days
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taken during our blackout tinme and that sort of thing but
those — it is — it — the actual disnm ssal had to do with the
way she was speaking to ne in those |ast few days.

Q You have just given ne a fairly long |list of general things,
absent eei sm vacati on days taken in blackout tines, persona
time, | can go through themw th you individually but | infer
fromwhat you just told ne, you haven’t actually relied on
these things in your decision to termnate Betty's enpl oyment,
am|l right in that?

A They were the cunul ative things that came up, up to that
cul mi nati ng thing.

Q So you had concerns about absenteeism did you?
A Yes.

QD d you ever address themw th Betty?

A Yes.

Q When did you do that?

A During the course of the tine that it was happeni ng but
t here al ways seened to be reasons why it had to happen

QD d you ever say to Betty Baungartner, you are not in the
of fice often enough, you need to be here nore often?

A No.

Q You never told her that her absenteei smwas putting her
enpl oyment in jeopardy?

A No.

Q You never suggested to her anything about her absenteei sm
bei ng i nappropriate, did you?

Al did tell her there was too much of it.

Q When did you do that?

A Maybe a couple of tinmes during the course of the year
Q 20027

A Yes.

Q You were aware that she had some serious things going on
wi th her daughter that were causing her concerns?

A Absolutely, correct.

Q You agree?

A Yes.
QlIn fact, you were quite synpathetic to those?
A Absol utely.

Q You were aware, for exanple, that her daughter at the same
tinme had to conmit suicide?

A Yes.

Q That caused Betty to be away fromthe office quite a bit,
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correct?

A Um hum

Q Yes or no?

A Yes.

Q You didn’t have any concerns about those absences?
Al was synpathetic to that.

Q You said that, in fact, sir, you were synpathetic to all of
Betty’'s absences because she had reasons for themall which
she told you about, correct?

A Yes.

Q There was never a day she was absent from work wi thout her
telling you why that was, correct?

A Even if it was sort of two minutes before the fact, yes.

Q Every tinme she told you why and you agreed that she had good
reason to be absent?

A l'’mnot a person that says no.

Q You said she took vacation days at blackout tines?
A Yes.

Q D d you ever express any concerns to her about that?
A Don’t recall

Ql’mgoing to suggest to you that at no point did you ever
tell her that she was not allowed to do that and at no point
did you ever suggest to her or anyone in your conpany suggest
to her that her enploynent was in jeopardy because of that
behavi our ?

A No, it was never — her enploynent was — it was never
suggested to her that her enploynent was in jeopardy but these
things were witten in the policy manual and just happened.
Anyway, you would find out the day before even if it was two
m nutes before. W have lots of e-mails, sorry, | have got to
— | have to have sone tine away. | won’t be in the next two
days.

Q Have those e-mmils been produced?
A No.

Q So this has to do with e-mails to do with absenteei sm and
vacation days taken in blackout tines. Now, in fairness, |
couldn’t wite down all the things you nmentioned but you said,
general ly, there was disregard for workplace policies and
procedures and | have got absenteei sm and taking vacation days
in blackout times. What else was there, sir?

A That is all.

Q So I"'mgoing to ask that question again. |Is there anything
else at all that you rely on for your allegation that you had
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just cause to termnate Betty Baungartner’s enpl oynent?
A Not hing specific. It was cumulative to the cul mnating day.

Q What is there that is not specific that you haven't already
told me about that you rely upon?

A Not hi ng el se.

[66] At his April 16, 2004, discovery Janieson said, “The cause is

all in the last three days.” He said, in cross-exam nation, that it was
true that in the last three days of the plaintiff’'s enploynment there was
enough that she did to |l et her go for gross insubordination

[ 67] Jam eson also testified at his April discovery that on January
7th, when he decided to dismiss the plaintiff, that he did not rely on
t he Psychonetics account incident. |n cross-exanination, he admtted
that at the tine of the plaintiff’'s dism ssal he knew about the

i ncident, but not the details. Wth respect to the Eclipse Awards
account incident he said he did not know any of the details.

[68] At his April discovery, Jamieson testified as follows:

Q Ckay. “In addition to custoner-based conpl ai nts, Ms.
Baungart ner was insubordinate in M. Janm eson ...”

Now, before | go any further, sir, you ve already told ne
about an incident that you considered to be insubordinate
whi ch was the January 7 incident, | take it?

A Yes.

Q And you’ve told nme about other incidents that we' ve
revi ewed; correct?

A One or two days before that, yes.

Q Now, are there any other incidents of insubordination that
you rely on?

A No.

[ 69] I n cross-exani nation, Jam eson said that when he gave his
answers he was tal ki ng about insubordination to him

[ 70] To say that Jami eson’s evidence is conflicted regarding the
actual grounds that he relies upon to establish that he disnissed the
plaintiff for cause would be an understatenent.

[ 71] Secondly, | do not accept that the incidents which allegedly
took place prior to Decenber 16th were either relied upon by Jam eson as
grounds for disnissal, or that they even unfolded in the manner
testified to by the defence witnesses. | find the evidence of the

def ence wi tnesses surrounding their recollection of the incidents

conpl etely inplausible and unreliable.

[ 72] The COctober 15th menorandum was predoni nantly about Findl ay.
Jam eson said that he did not respond to it because there was so much
“venomi, so much “anger”. He called it “venonbus junk”, said that he
had heard a lot of it before and that it was absolutely none of the
plaintiff’s business. He explained that the nmenorandum was not
solicited by him The plaintiff asked himif he was interested in
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hearing her ideas, and when she asked himif she should put themin
witing he said, “good”

[ 73] Janmieson testified that the plaintiff’s comrents in the

menor andum about Findlay was total disrespect to himand Findlay. He
did not respond to the nmenorandum because it’'s content was “venonous,
rude and insubordinate.”

[ 74] In cross-exam nation, counsel suggested to Jami eson that the
plaintiff was a good friend of his into the nid-fall of 2002, and that
by the fall of 2002 he was taking the ideas set out in the plaintiff’'s
Cct ober 15th nmenorandum seriously. He disagreed. Wen plaintiff’'s
counsel suggested to himthat as of October 21st he was considering the
changes that the plaintiff had set out in the nenmorandum Jam son said
that he did not know. \Wen counsel suggested that as of COctober 21st
Jam eson was considering Findlay' s position as sal es nanager, he replied
that while he and Linh may have spoken about it, there was no actua
consideration of it. | find his evidence not credible given the

evi dence that on COctober 21, 2002, Linh sent Jam eson an email which
said, inter alia, as follows:

| find it very disconcerting to find out that you wi sh to nake
changes where | cannot see them as a changes for the better
Because ny responsibilities are quite renoved fromthe day to
day activities at AIP, | wite these thoughts to you as an

obj ective observer.

Si nce our conversation of alnbst two weeks ago, | still have
not figured out what problenms we have at AP that Betty refers
to as “fixable problems”. | do not see a problemas |ong as

reps are selling close to or over their budget, admin

busi nesses are fulfilled and AIP' s contractual obligations to
publishers are net. AIP s problens are not operational; they
are personnel related i ssues on an individual basis.

It was agreed that established policies and guidelines were
needed to give AP structure. These policies and procedures
were inplemented but never enforced. How can we now say to
Ruth that she is not doing her job as a sales manager if reps
are overstepping their bounds and going straight to your

office. | think that you should reiterate to everyone that
they should go to Ruth for sales related issues, to me for
admn and to you regarding terns of enploynment. |If Ruth and

cannot cone to sonme sort of resolution for the issue at hand,
you should be their last resort. Until Ruth and | are given
an opportunity to do our jobs as outlined by our job
description, no one should have their titles renpved.

VWen we were an office of 3, a sales nanager was not

necessary. Wth your intentions to expand the sales team AP
needs a sal es manager nore than ever. Are you prepared to

all ocate your tinme to deal with sales issues on a nore
frequent basis as the sales teamgrows? Wen an organi zation
hi erarchy was devel oped, our goal was on business devel opnent
and growth. Any change in this hierarchy is a step back. Any
deci si ons made regardi ng nagazi nes we represent, personnel we
have on staff or policies and procedures shoul d be made
because it’'s better for the conpany as a whol e not because
it's self-serving for a few
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[ 75] Linh testified, in chief, that she sent the email because

earlier that day Jam eson told her of the plaintiff’s suggestion that
Al P did not need a sales manager. She rejected the idea and later in
the day reiterated her position in the email. It is inconceivable to ne
that if Jamieson felt, as he testified, that the plaintiff’s ideas about
Fi ndl ay were “venonous junk”, that he would have raised the subject with
Linh at all. | find that Jam eson did not reject the plaintiff’'s ideas
as being insubordinate. Rather he canvassed with Linh the plaintiff’'s

i deas about elimnating Findlay's position, and when she rejected the
noti on then Jami eson told her that he woul d not change the managenent
structure.

[ 76] Regarding the events | eading up to Janieson’s neetings with al
of the nmenbers of AIP at the end of October 2002, and his witten
menor andum of Novenber 1, 2002, | find the defence evi dence nost

i mpl ausi bl e.

[77] Findlay testified that Mii and Judy both told her that they did
not enjoy working at AP, that they were thinking of quitting and that
the plaintiff had destroyed the working atnosphere. They asked her to
do sonet hing about it. Findlay said that the first tine she went to see
the Jam eson about the atnobsphere in the office was in March 2002.

There is no mention by Jam eson that in March 2002 he was told this by
Fi ndl ay.

[ 78] Findlay also testified the Skin Care account incident took place
in March 2002 when, according to her, the plaintiff pounded on her desk
over the account and screanmed and yelled at her. Findlay said she was
so upset that she was shaking fromthe “ferocity of the attack”, and

t hat she was shocked and intimdated. Findlay said she did not tel

Jami eson about this incident until several nmonths later. | find it nost
i mpl ausible that if this incident unfol ded as descri bed by Findlay that
she woul d not have told Jam eson about the plaintiff’'s conduct at the
tinme.

[ 79] Regardi ng the conduct of the plaintiff at a sales nmeeting in
August 2002, according to Findlay, she raised a concern over the fact
that the plaintiff and Rodrigue had put information into the data base
with no followup. She said that the plaintiff “threwa fit” and told
Findlay to mind her own business. She said that the plaintiff was very
angry. Findlay had a confrontation with the plaintiff and told her that
if she did not |ook after the leads put into the data base for the Homes
West magazi ne that the | eads woul d be taken away fromher. It was at
this point in tinme that Findlay said she told Jani eson that the
plaintiff was totally out of hand. She wanted Jam eson to talk to the
plaintiff and do sonething about the plaintiff’s conduct towards her

[80] I find Findlay’'s testinony unreliable on this point. It does
not make sense to ne that if Findlay had insisted in August 2002 that
Jam eson raise this matter with the plaintiff, that he would not have
done so, particularly given his insistence that it would be

i nsubordi nation to Findlay not to follow her directions, and given
Findlay’s testinony that around this sane tine frame Findlay told

Jam eson that she would quit if he did not reign in the plaintiff.

[ 81] In fact, according to Findlay, the situation in the office in
the late sumrer, early fall of 2002 was so serious that the stress was
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affecting her health. It just does not make common sense that in this
al | eged at nosphere Jami eson woul d not have disciplined the plaintiff if
in fact he had been told by Findlay of the degree of disruption that the
plaintiff was causing to Findlay and her ability to nanage the sales
persons.

[ 82] I find that the reason that no steps were taken by Jani eson to
discipline the plaintiff is because the events did not unfold as
testified to by Findlay. Rather, | accept the testinmony of the

plaintiff and Rodrigue that follow ng the August 2002 neeting they went
to see Janieson and he told themthat Findlay's remarks at the neeting
were aimed primarily at Kane and not them

[ 83] According to Findlay, there was another sales neeting in

Sept ember 2002, when the plaintiff was nudgi ng Rodrigue and rolling her
eyes at everything Findlay was saying. It was at this neeting where

Fi ndl ay decided to tell Janieson about all of the incidents involving
the plaintiff. She said she knew then that it was the plaintiff or her.

[84] In Cctober 2002, Findlay discussed the plaintiff wth Jam eson
According to her, she told Jam eson that not only would she | eave Al P

i f sonething was not done about the plaintiff, but that so would Mii and
Judy. She told Jamieson that if he did not dismss the plaintiff he
woul d | ose the entire staff. She said she laid out everything about the
norale in the office and the | ack of respect.

[85] Mii testified that when she met with Findlay in the fall of

2002, she told her that she was unhappy with the environnent in the

of fice; that she conplained to her mainly about the plaintiff’'s

behavi our. She told her that she was not happy and that she would be

| ooking for another job. She mentioned that the norale in the office
was | ow, that there was no respect and that it was the plaintiff who was
maki ng her unconfortable and unhappy and that she did not want to work
with the plaintiff.

[86] Judy testified that she spoke to Findlay in the late sumrer or
fall of 2002, about the atnosphere in the office, that the noral e was
low and that the plaintiff was being rude to a I ot of people in the
office. It nade her feel that she did not want to come to work.

[87] Judy nmet with Jamieson in COctober 2002. She tal ked to hi m about
| ow nmoral e and rude behavi our, although she did not point her finger at
any individual. She believes that Jam eson knew t hat she was tal king
about the plaintiff.

[ 88] In my opinion, the testinony of the defence witnesses
surroundi ng the unfol ding of the events |eading up to the Novenber 1st
neeting is nost conflicted and unreliable.

[ 89] Jani eson testified that when he wote the nenorandum of Novenber
1st it was because everything was not in good shape with the sales
department. He said that the plaintiff’s Qctober 15th nenorandum was
definitely a part of the reason that he felt he needed to neet with al
of the nenbers of the firm but that the Novermber 1st nenorandum and
Cct ober neetings were not ained at addressing | ow norale — norale he
sai d was addressed by social events AIP organized, such as the cycling
and | unch event in the sumrer of 2002.
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[ 90] Jani eson testified that, save for Rodrigue, there was a genera
t heme t hroughout the neetings he held in late October with the staff
that the plaintiff was affecting the perfornance of all of the nmenbers
of AIP. Despite the fact that Findlay testified that she told Jam eson
as early as March 2002, and again in the early fall 2002 about her
serious concerns surrounding the plaintiff’s behaviour, Jam eson cl ai ned
that up until late October he did not know how rmuch the plaintiff was
di srupting the workplace. He said that at the October neetings he
| earned of the disruption that the plaintiff was causing to the
performance of Mii and Judy. He testified that Judy brought up the
plaintiff’s name and her disrespect for other persons, that the
plaintiff was treating her like the plaintiff's personal staff and that
she was of f-1oadi ng an enornous anmount of extra work on her and Mii .
Judy told himthat the plaintiff was not reading office nenorandum and
was not followi ng office policy and procedure.

[ 91] Jani eson testified that Mui had the same general conplaints as
Judy. He said she also nentioned the | ack of respect for the managers
and the level of profanity in the office.

[92] As for what Findlay told Jami eson at his meeting with her, she
conpl ai ned about the plaintiff preventing her from hol ding positive

sal es neetings. She told himthat the plaintiff continually interrupted
t he neetings.

[ 93] Janmi eson al so testified that everyone he spoke to, except
Rodrigue, told himabout their concerns with the plaintiff. He went on
to state that the Novenber 1st neeting and nenorandum was a warning to
the plaintiff. He said that the two worst things he heard during his
neetings was the disrespect shown to coll eagues and to Findlay. He said
that the second | ast paragraph of his nenorandum which nentions

conm trment or consequences, was directed to the plaintiff. Wen he was
asked, in chief, why if the nenorandum was directed mainly towards the
plaintiff, and perhaps to a | esser extent towards the other sales
persons, did he have all of the menbers of AP join the meeting, he
replied that he wanted to ensure that the staff saw that the concerns
they expressed to himabout the plaintiff were bei ng addressed.

[ 94] However, notwithstanding his testinony that, save Rodri gue,
everyone told himduring the Cctober neetings that the plaintiff was at
the root of the disruption and unhappiness in the office, in the notes
t hat Jam eson nade contenporaneously with the October 2002 neetings
there is not a single nention of any problens with the plaintiff’'s
performance or behaviour. H s excuse was that the notes did not cover
all of the conversations he had with these persons, although he agreed
with plaintiff’s counsel that the neetings were inportant, and that he
kept the notes to have an accurate record of what he was told.

[95] Most significantly, there is no mention of the plaintiff in the
notes he made of his nmeeting with Findlay, particularly there is no
nmention of Findlay's evidence that she had been telling Jam eson since
August 2002, that because of the conduct of the plaintiff he was at risk
of losing staff, including Findlay.

[ 96] In my opinion, given that there is no nmention in Janieson’'s
notes of the very serious assertions allegedly made by Findlay, Mi and
Judy about the plaintiff, and that according to Jam eson he did not tel
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the plaintiff of a single assertion raised by Findlay, Mii or Judy, |
find that the information supplied to Jam eson at the October neetings
did not focus on the plaintiff. Rather, | find that the focus at the
Cct ober neetings was on the low nmorale in the office and | ack of respect
between all of the nenbers of AIP and that this is precisely what

Jam eson intended to address in his witten menorandum of Novenber 1st,
and at his nmeeting with all of the nembers of the firmon that sane

dat e.

[ 97] There is another reason why | find the defence evidence
unreliable. Jam eson testified that he was away from Al P for nost of
the sunmer in 2002 and that when he returned full time in GCctober 2002
he found the office in quite a ness. It upset him He said that when
he talked to his staff about the situation they directed himto the
conduct of the plaintiff. He said that Findlay and Linh had told him
“horror” stories. Both told himthat the plaintiff was not the kind of
person they needed at AIP and they told himthat he should dismss the
plaintiff. Jami eson said he resisted the recomendati on because he did
not want to change sal es personnel in the nmiddl e of a sales downturn.

[ 98] According to Jam eson the information he received fromhis staff
was that the plaintiff was causing havoc, that Mii and Judy were
threatening to | eave and that Findlay told himthat either the plaintiff
had to | eave or she would | eave

[ 99] It does not make common sense, in ny view, that in Iight of the
very serious situation in the office allegedly described to himby staff
t hat Jam eson woul d not have noved quickly to address the situation by
di sciplining or dismissing the plaintiff. |In fact, the only evidence
fromthe defence witnesses that at any tine |eading up to the Novenber
1st meeting the plaintiff was told that her conduct was unacceptable is
from Jam eson and Findlay. Findlay clained, in cross-examn nation, that
she spoke to the plaintiff in April 2002 about her |ack of respect. She
also clained that the plaintiff sent her an email to apol ogi ze.

However, Findlay did not produce the email. Janieson clainmed that at
his meeting with the plaintiff in [ate Cctober he told her to inprove
her behaviour. He adnitted, however, that there is not a single
direction or reprimand nmentioned in the notes he made of his neeting
with her.

[ 100] In fact, there is not a single document produced by the defence
to corroborate the testinony of the defence w tnesses about their
conversations with each other, or with Janieson in the spring, sumrer or
fall of 2002, regardi ng what they described as the plaintiff’s negative
behavi our, which they all clainmed was ruining the workplace at AIP, and
| eading themto tell Jam eson that the plaintiff should be dism ssed.

[ 101] The fact is that the plaintiff was not warned, nor disciplined
the staff did not |eave and instead Jam eson wote a nenorandum and
conducted a neeting on Novermber 1st of all of the menmbers of AIP urging
themto show respect for one another and conmitment to AlP.

[ 102] In light of the whole of the evidence, | reject the testinony of

t he defence witnesses that it was the plaintiff who was poisoning the
wor kpl ace in 2002, or that they told Jam eson that he had to dismiss the
plaintiff or risk themleaving AIP. Janmi eson’s excuse for not
dismissing the plaintiff in late Cctober is that he was in the mdst of
a downturn in sales and he preferred to try and correct the situation
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rather than have to replace his sales personnel. This excuse m ght nake
sense were it not for his testinmony that Mii and Judy were “unbelievably
critical” to his business, and that in 2002/2003 he could not i magi ne
having to replace them Surely then the common sense nove woul d be for
himto not risk the loss of these critical staff persons and discipline
or dismiss the plaintiff. After all he did testify that when he

di smissed the plaintiff in January 2003, he was able to quickly replace
her with anot her sal es person.

[ 103] The evidence of the defence is that followi ng the Novenber 1st
neeting there was a sonbre nood in the office, and the plaintiff cal ned
down for a couple of weeks. Things inmproved. However, on Decenber 5,
2002, the plaintiff behaved badly at the neeting between AIP and the
\CB.

[ 104] Jamieson testified that everyone was in attendance at the
nmeeting, except Mii. He said that the representatives of the WCB had
brought with them sone nagazi nes so that AIP could get sone idea of the
range and nature of advertising which suited this new client’s needs.
The magazi nes were passed around and during the neeting and the sales
persons were | ooking at them Findlay was maki ng sone notes. Jani eson
noticed the plaintiff becoming quite agitated. Kane got up to |eave the
nmeeting and soon thereafter Findlay left the nmeeting. Wen Kane got up
to leave the plaintiff told himshe thought it was rude for himto | eave
before the neeting had ended. The neeting becanme tense. Jam eson felt
it was nost inappropriate for the plaintiff to reprimand Kane. He

qui ckly ended the neeting.

[ 105] The next thing that happened is that the plaintiff went to the
sal es department area of the office. She had a verbal confrontation
with Kane. He called her a “fucking backstabbing bitch.” It was heard
all over the office. The plaintiff then went to Janmieson’'s office in a
hi ghly agitated manner — Jami eson said “she was vibrating she was so
agitated.” She said to him*“l have never been so fucking mad in all ny
life.” Jam eson was extrenely shocked at her manner and | anguage. He
was very upset. The plaintiff told himthat from what she observed of
Kane and Findlay during the neeting, and the fact that they got up and
left before the neeting ended, |ed her to conclude that they were
pre-prospecting — that is, they were rushing away fromthe meeting so
that they could place the nanes of leads in their data bases that they
had taken fromtheir perusal of the WB nmgazi nes.

[ 106] Jamieson went to Mii and asked her not to approve the entry of
any new accounts until she heard further fromhim Mii told himthat no
new accounts had been sent to her for approval. Jam eson then told the
plaintiff that her accusations were wong. The plaintiff left

Jam eson’s office and Jam eson told Linh what had happened.

[ 107] Jamieson testified that he was extremely upset over the incident.

He felt that the plaintiff should perhaps not be a nenber of Al P as had
earlier been told to himby Linh and Findlay. He said that she was rude
and di srespectful to her colleagues and to the newclient. He told Linh
that he was now thinking of dismissing the plaintiff.

[ 108] The end result was that the plaintiff adnitted that she had
overreacted and she sent apology enmils to Jam eson, Kane and Fi ndl ay,
al t hough Findlay and Jam eson feel that the apology to Findlay was

hal f - hearted and i ngenui ne.
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[ 109] However, the inportant aspect of this incident is that Jam eson
did not respond to the plaintiff’s email of apology. He did not warn
her that she had better change her conduct, nor did he raise up his

al | egations of her earlier bad conduct. On the contrary, according to
Linh's testinmony, he told Linh that he was concerned about Al P s sales
nunbers, that he was going to think about what he should do, but he was
not going to dismss the plaintiff.

[ 110] It seens inplausible in the extreme that if Jam eson was
seriously thinking that the plaintiff was not the kind of person he
wanted as part of the AIP teamthat he would not have taken steps
following the WCB incident to discipline or dismss her. According to
t he defence wi tnesses, Jam eson had been told for nonths prior to this
i ncident that he would lose staff if the situation surrounding the
plaintiff’s conduct was not corrected. |f the neeting in Novenber was
intended to correct the plaintiff’s behaviour as Jam eson all eged, then
obviously it had not corrected anything given his shock and upset over
the plaintiff’s conduct at the WCB neeting. Yet, despite all of this he
clains that he was thinking of dismssing her, but kept her on for

busi ness reasons. It does not make sense to me that he would continue
torisk losing all of his irreplaceable staff over one sal es person,
even if she was nost successful. | find that Jam eson did accept the

plaintiff’s apology and did, as the plaintiff testified to, tell the
plaintiff that the incident was “ancient history”.

[ 111] This brings nme to the enpl oynent standards issue. | amentirely
satisfied on the basis of the evidence which | do accept that this was
the incident which in fact ultimately | ed Jami eson to disnmiss the
plaintiff fromhis enploy. | reject the defence contention that it had
nothing to do with her dismissal. | think it had everything to do with
the plaintiff’s dism ssal given the unfolding of the events foll ow ng
the plaintiff raising the issue with Findlay and Jani eson

[ 112] According to Jam eson’s testinony, on December 16, 2002, Findl ay
cane to his office and told himabout the issue raised by the sales
persons over vacation and statutory holiday pay. Jam eson then asked
Linh to look into the matter. He then asked the plaintiff and Kane to
cone to his office. He told themthat Linh was |ooking into the issue
and that he had al ways understood that vacati on and statutory holi day
pay were included in the comm ssion paynents to them He also told them
that they should put together their calculations of the amount owing to
them Janieson said there was no agitation at the neeting and that the
plaintiff and Kane were fine with his position

[ 113] There was another meeting a couple of days later but neither side
had organi zed their cal culations. Jam eson recalled having a
conversation with Kane asking himto get his figures together so that he
could finalize the matter. He said that if he was a little upset at the
time it was because the plaintiff and Kane were not reporting back to
himwi th their cal cul ations.

[ 114] On Decenber 18th, Jami eson had a meeting with the plaintiff and
Linh. He told the plaintiff that nothing intentional was done to short
pay her and that he fully believed that the ambunt she was seeki ng was
part of her comm ssion. He also told her that unlike what other firns
m ght do in a financial downturn, he would not roll back her salary. He
asked the plaintiff if she would be willing to forgive part of what she
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was owed and the plaintiff said “well that speaks vol unes about you”.
He did not know what she meant at the time. The neeting ended. He was
not upset.

[ 115] Jami eson said he had a meeting with Kane and told himthe same
thing he had expressed to the plaintiff. He said they had a reasonabl e
neeti ng.

[ 116] Jami eson denied that he was harassing the plaintiff over the
issue. He said that all he did was on a few occasions ask the plaintiff
and Kane for their figures, which they did not produce in a tinely way.
He al so said that the new conpensati on package presented to the sales
persons around the sanme tine was a necessary step given the requirenents
of enpl oynent standards.

[ 117] | do not accept Jami eson’s testinony on this point. Firstly,

al t hough he said that the ampunts involved in the enpl oynment standards
i ssue were mniscule, and that it was strictly a clerical thing, why
then did he try and get the plaintiff and Kane to forgive at |east part
of the amounts owing to them He also nmentioned that Kane was paid

$3, 800, which, he said, was a | ot because the finances at AP were
tight, and, as already nentioned, he told the plaintiff that he would
not roll back salaries as other firnms mght do in a situation of
financial strain.

[118] | find that the raising of the enploynent standards issue by the
plaintiff put an additional strain on the already tight financia
circunmstances at Al P, circumstances which had al ready required Jan eson
to cash some of his RRSP's and invest a substantial anount of his own
funds in AIP. | amsatisfied that the evidence of the plaintiff, Kane
and Rodrigue describing Jam eson’s deneanour at the tine is an accurate
and reliable reflection of his reaction to the plaintiff raising the
enpl oynment standards issue.

[ 119] | accept the plaintiff’'s testinony that the day after the issue

was raised with Jam eson by Findlay he approached the plaintiff’'s desk.
He was furious with her. The plaintiff and Jam eson had a discussion
The plaintiff thought that she and Jam eson could work it out, but

i nstead he remained angry with her

[ 120] when the plaintiff received Linh’s cal cul ations she i mediately
recogni zed that they were not accurate. There was also a neeting
bet ween t he sal es persons, Jam eson and Linh when, according to the
plaintiff, they tried to convince the sales persons that the new
conpensati on package presented to themwas a better arrangenent.
However, the plaintiff did not agree with the proposal, but Jam eson
told her that it was not up for negotiation. As for the calculations
done by Linh on the ambunt owing to the plaintiff for enploynent
standards, the plaintiff noticed that an amount had been deducted for
sick days that she had taken off to | ook after her daughter. She said
that Jam eson was reneging on his decision to forgive her these days.
The plaintiff said that when this happened she lost all respect for
Jam eson.

[ 121] The plaintiff’s calculation of the anount owing to her was

$10, 000. Janmieson offered to pay her $2,700, and told her that he was
doi ng her a favour by not rolling back her salary. The plaintiff said
t hat Jami eson kept pressing her and Kane for their cal culations. They
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made it clear they were seeking help fromoutside AIP to cal cul ate what
they were owed. The plaintiff took exception to Jam eson badgering her
and said that he was antagonistic towards her. According to the
plaintiff, after the enpl oynment standards issue was raised Jam eson was
“jerking her chain” and harassing her. She said that after the issue
was raised she “could not part her hair” w thout harassnent.

[ 122] Wwhile there may be sone slight exaggeration by the plaintiff
regardi ng Jam eson’s conduct towards her after she raised the enpl oynment
standards issue, | find that her evidence on this point is mainly
reliable. It is certainly corroborated by Kane and Rodri gue whose
evidence | al so generally accept.

[ 123] Kane testified that after the issue was raised Jam eson became
enraged, that he was beet red in the face when he spoke with Kane and
the plaintiff. At a meeting between Kane and Jam eson, Jam eson of fered
Kane an anmount | ess than what Kane had cal cul ated. Kane decided that
rather than litigate the matter he would settle and try and nove to
another job. He wanted to make sure that he did not give Jam eson cause
to dismiss him At one of the neetings Jam eson held with Kane, Kane
said that Jam eson was aggressive with himand that this was out of
character for a man who was always pretty conposed. He said that after
the i ssue was rai sed, Jam eson becane angry, hostile and inpatient and
that on occasion he was very “in your face”, nanipul ative and
bel ligerent, that he strong armed Kane just |ike a school yard bully.

It was all Kane could do to remain cool in the circunstances.

[ 124] Kane testified that after the issue was raised Jam eson woul d
cone to the plaintiff's desk and speak to her in a hostile nanner. He
woul d raise his voice to her, which was not usual for Jami eson

[ 125] Kane ultimately compromised his claimfor about 45% of what he
felt was owed to him

[ 126] Rodrigue testified that after the issue was raised with Janieson
he becane agitated and frustrated. She said that when he cane to the
sal es persons area of the office he would direct his remarks to the
plaintiff, that he was irritated and cold towards the plaintiff.

[ 127] Moreover, Linh’s insistence that the new conmi ssion structure had
nothing to do with the enpl oynment standards issue seens conpletely

i ncredi bl e given that a new conpensati on package was put before the

sal es persons one nonth after Al P s budget review process, which was the
nost obvious tine to nmake a change, and only two days after the

enpl oyment standards i ssue arose.

[ 128] Thus, | find that the atnosphere in the office after the

enpl oyment standards i ssue was raised was one of antagoni smby Jam eson
towards the plaintiff, and it is in this atnosphere that | think what
happened to the plaintiff in early January 2003 nust be neasur ed.

[ 129] According to the defence, it was on January 6th that the Pezim

i nci dent took place. Jami eson had returned to AIP on the 6th after the
Christmas break and there was a message waiting for himdated January
2nd to call M. Draper. Wen he called M. Draper on January 6th, he

i nsisted that Jam eson take the plaintiff off the Dr. Pezim account.
Jam eson approached the plaintiff, |eaned over her desk and told her
that M. Draper had called and wanted her renoved fromthe account and
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that it was the first tine he had a request froma publisher to renove a
sal es person froma client account. Jam eson clainmed that when he told
this to the plaintiff that she nocked himby saying sarcastically “very
first time” and witing these words on a note pad. He said that it was
the first time that the plaintiff had di splayed this kind of

i nsubor di nati on towards him

[ 130] The plaintiff conceded that she probably did nock Janieson, but
she expl ained that the gloves were off. She said that fromthe tine
that the enpl oynent standards issue was rai sed Jani eson had been nasty
towards her, that he had a scowl on his face the whole tine and she felt
that he was taunting her about the Dr. Pezimincident because he now had
somet hi ng he coul d harass her about.

[ 131] On January 7th the plaintiff sent the followi ng email to Linh
with copies to Kane and Rodri gue:

Linh, further to nmy request for clarity bel ow ..

Since lan and | agreed that | would (as of Jan 1/03) work a 4
day week and continue to strive for a $400, 000 budget at no
di sadvantage to ne except possibly a small anount of | ost
opportunity, | have nade a series of personal (Friday)
appoi nt nents conmenci ng this upcom ng Friday.

However, since it appears as though our agreement may have
fallen by the wayside with AIP's new proposed wage structure,
and | amleft in the position of questioning whether or not
the conpany’s intention is to “charge ne back”, and therefore
consi derabl y di sadvant agi ng ne.

Pl ease advise nme at your earliest convenience with respect to
time out of the office, and specifically, to ny origina
agreenment entitling ne to Fridays off wi thout penalty.

[ 132] wWhen Jami eson saw the emai|l and that it had been copied to Kane
and Rodrigue he went to the plaintiff’s desk and told her that her
conpensati on package was confidential and that she was not to copy this
kind of information to the other sales persons. The plaintiff disagreed
stating that Kane and Rodrigue were part of the process. Jam eson
repeated his position. He testified that the plaintiff then got up from
her desk and foll owed about 6 inches behind himsaying “O K. lan, we
will do it your way — your way is the only way — your way is the best
way.” He said that her voice was totally audible to all around. At
that point he said he realized that the plaintiff had to be dism ssed
because if he did not he would have | ost the respect of every staff
menber, that those that threatened to | eave would | eave and that it was
essential to his business.

(i) Concl usi on

[ 133] In ny opinion, the defence has failed to prove, on a bal ance of
probabilities, that the incidents alleged, individually or cumulatively,
constitute cause to dismss the plaintiff w thout notice.

[ 134] The main thrust of the defence case is that the plaintiff was
poi soning the office environnent to such an extent that by the fall of
2002 Findlay, Mii and Judy were all threatening to |eave AIP. In ny
view, this assertion has not been nade out by the defence.
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[ 135] First, there is not a single contenporaneous document put in

evi dence by the defence to support the contention: no notes, emails or
menor andum have been produced whi ch serves to corroborate the allegation
t hat Jam eson was on the verge of losing his admnistrative staff if he
did not dismiss the plaintiff.

[ 136] Second, even though, according to the allegations of the defence
wi t nesses, the plaintiff’s inmpugned behaviour did not inprove, Findlay,
Mui and Judy did not |eave AIP. No explanation was given for this

i nconsi st ency.

[ 137] Third, Jamieson never told the plaintiff that Findlay, Mi and
Judy were threatening to | eave Al P on account of her behaviour, and he
certainly never told her to alter her behaviour except for his alleged
general comrents to her at their neeting at the end of Cctober, and in
hi s opaque Novenber 1st nmenorandum | reject the defence position that
t he Novermber 1st nenorandum was ainmed at the plaintiff, or that it
served as a warning to the plaintiff, or that her Decenber 5th apol ogy
was a self warning.

[138] | agree with the plaintiff’'s position that it strains credulity
to suggest that, while he was facing an inmm nent staff revolt over the
plaintiff’s conduct that Jami eson never talked to the plaintiff about
it, or to suggest that the Novenber 1st nenorandum brought hone to the
plaintiff that she had to change her behavi our, or that her emmil to
Jam eson on Novenber 4th established her acknow edgnent of this. Her
emai| reads, as follows:

lan, | just wanted to say that | felt good about our neeting
on Friday afternoon.

| hope it will be motivating for all and I’m not sure how | ong
we can wait around to see if it is. Not only do we have to do
wel |l in 2003, but we also have to fill in the hole we dug in
2002. | think we should nove forward wi th Rebecca sooner than
later, as it will take a bit of tine.

It is nmy sincere wish that we get a handle on what we need to
do increase our performance. |It’s very unfortunate that AP
has to suffer because we have not figured out how to either:

1. get a total comitnent fromall our sales staff
2. what to do with staff what will not conply to our needs
I am becom ng very concerned about our future.

Not the npst positive way to start out the week, but | wanted
to add my comrents (for what they are worth) to conclude our
neeti ng.

Pl ease | et me know what | can do to help

[ 139] | agree with the plaintiff that a plain reading of the enai
suggests the opposite of the defence contention on this point.

[ 140] Fourth, it also strains credulity that in |ight of her

al | egations about the plaintiff’s behaviour that, as sal es nanager
Findlay did not create a single note, email, or menorandumto docunent
the events. It places great doubt on the credibility of her assertions
about the plaintiff that she failed to confront the plaintiff even once
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about her behaviour, or take any disciplinary action, or that she could
fail to talk to Jami eson about her allegations until nonths later. It
is not good enough, in ny view, for her to suggest, as she did, that

di scipline or dism ssal was only Jam eson’s responsibility. The Manua
provides that the responsibility for deternining the need,
appropriateness and degree of discipline is a function of the nanager to
whom t he individual reports and that the need for dismssal will be at
the discretion of the principal and/or manager.

[ 141] The law provides that, in sone situations, an enployer has a duty
to warn an enpl oyee about the consequences of continued m sconduct,
rather than dism ss them summarily. The Manual says as much. 1In the

i nstant case, Jam eson conceded that he did not follow the progressive
di scipline policy set out in the Manual

[ 142] Fifth, prior to December 16th the plaintiff was not told of the
al l egations of the defence witnesses or given any warning that her
al | eged mi sconduct was a nmatter of serious significance and that its
continuation could place her enploynment in jeopardy. Mreover, if, as
Jam eson contends, the grounds for the plaintiff’s dism ssal happened in
the I ast three days of her employnment then | find that the plaintiff’s
di smi ssal cannot be justified on those grounds either. First, Jam eson
conceded that the Dr. Pezimincident did not place AIP at risk

Further, even though Jam eson clained at trial that quite apart from
the plaintiff’s attitude towards hi mwhen he raised the issue with her
he al so relied upon the substantive conplaint fromthe client, the
evi dence as a whol e established that he did not believe, nor did he tel
the plaintiff that she had done anything wong in relation to this
client.

[ 143] As for the conflict between the plaintiff and Jam eson over the
January 7th email, Jam eson conceded that it was up to the enployee if
she wanted to keep her conpensation package private. |In any event, the
evi dence as a whol e established that it was no secret in the office that
the plaintiff had reached an agreenment with Jami eson to work a 4 day

week, and the budget figure nmentioned in the email was al so no secret.
This incident was a tenpest in a teapot.

[144] In the result, | amsatisfied, and find, on the whole of the
evi dence, that Jam eson dismssed the plaintiff mainly because she
raised legitimte issues under the Enploynent Standards Act. Thus, |
find that Jam eson cannot rely upon the many incidents that he
particul ari zed as grounds only after the plaintiff’'s dismissal to deny
her a claimfor severance pay. The plaintiff is therefore entitled to
damages for wongful dismssal

V. DAVAGES

[ 145] Anong the factors to be considered in the deternination of the
notice period are those identified in the | eading case of Bardal v.
d obe and Mail Ltd. (1960), 24 D.L.R (2d) 140 (Ont. H. C.) at p. 45:

There can be no catal ogue laid down as to what is reasonable
notice in particular classes of cases. The reasonabl eness of
the notice nust be decided with reference to each particul ar
case, having regard to the character of the enployment, the
| ength of service of the servant, the age of the servant and
the availability of sinmilar enployment, having regard to the
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experience, training and qualifications of the servant.

[ 146] The list in Bardal, supra, is not exhaustive, but the enumerated
factors are the nost inportant: See Ansari v. British Colunbia Hydro and
Power Authority (1986), 2 B.C.L.R (2d) 33 (S.C)

[ 147] On the issue of whether the period of notice should be increased
because of the manner of dism ssal, the |law provides that either an

enpl oyer or enployee nmay terninate a contract of enploynent at any tine
absent an express provision to the contrary, but the enployer nust act
with good faith and fair dealing in the manner of discharge. Failure to
do so is a factor to be taken into account in the determination of the
notice period: See Wallace v. United Grain Growers Ltd. (1997), 152
D.L.R (4th) 1, where at paras. 93 to 96 lacobucci J. said, as foll ows:

Thi s unequal bal ance of power led the majority of the Court in
Sl ai ght Communi cati ons, supra, to describe enployees as a

vul nerabl e group in society: see p. 1051. The vulnerability
of enpl oyees is underscored by the | evel of inmportance which
our society attaches to enploynent. As Dickson C.J. noted in
Ref erence Re Public Service Enployee Rel ations Act (Alta),
[1987] 1 S.C R 313, at p. 368, 3: D.L.R (4th) 161

Work is one of the nost fundanental aspects in a person’s
life, providing the individual with a means of financia
support and, as inportantly, a contributory role in

society. A person’s enploynent is an essential component of
his or her sense of identity, self-worth and enotiona

wel | - bei ng.

Thus, for nost people, work is one of the defining features of
their lives. Accordingly, any change in a person’s enpl oynent
status is bound to have far-reaching repercussions. In
“Aggravat ed Danages and the Enpl oyment Contract”, supra, Scha
noted at p. 346 that, “[w]jhen this change is involuntary, the
extent of our ‘personal dislocation’” is even greater.”

The point at which the enploynent relationship ruptures is the
time when the enployee is nost vul nerable and hence, nobst in
need of protection. 1In recognition of this need, the | aw
ought to encourage conduct that mninizes the damge and

di sl ocation (both econonmi c and personal) that result from
dismissal. In Machtinger, supra, it was noted that the nanner
in which enploynent can be terminated is equally inportant to
an individual's identity as the work itself (at p. 1002). By
way of expanding upon this statenent, | note that the | oss of
one’s job is always a traumatic event. However, when

term nation is acconpani ed by acts of bad faith in the manner
of discharge, the results can be especially devastating. In
ny opinion, to ensure that enployees receive adequate
protection, enployers ought to be held to an obligation of
good faith and fair dealing in the manner of dismssal, the
breach of which will be conpensated for by adding to the

I ength of the notice period.

Thi s approach finds support in the words of my coll eague,
Gonthier J., in Farber, supra. Witing for a unani nous Court
he stated at p. 859:
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...for the enploynent contract to be resiliated, it is not
necessary for the enployer to have intended to force the
enpl oyee to | eave his or her enploynent or to have been
acting in bad faith when naking substantial changes to the
contract’s essential terns. However, if the enployer was
acting in bad faith, this would have an inpact on the
danmages awarded to the enpl oyee.

[ 148] | have found that the conclusion to be drawn fromthe evidence as
a whole is that Jam eson disnissed the plaintiff because she raised the
enpl oyment standards i ssue. On January 9, 2003, the plaintiff was

di smissed without warning or notice, and with only the explanation from
Jam eson, “Insubordination.there’s alist.” At that point in tinme, the
plaintiff, who had been with AP since May 2000, had becone a very
successful sales person, second only in sales to Kane, the top sales
person. She was just hitting her stride with her client data base and
sal es skills and had achi eved her goal of working a 4 day week when she
was di smissed without ever having been reprimanded or rebuked for her
work ethic or conduct in any way. She was devastated by her disnissal
Al t hough the plaintiff had weathered nany severe famly traumas in the
past, this event sent her into a state of shock and depression. She
testified, as follows:

QAIIl right. Now, | want to conme back to this issue of the
effect of the dismissal on you for a monent. Vis-a-vis your
relationship with M. Jam eson, who you described as a friend,
how did you — how did you feel about this dismssal?

Al felt betrayed.
Q Why?

Al — well, it was very confusing. | — | thought that

what ever informati on nay have been brought to M. Jam eson
that led himto that conclusion, he would have dispelled
because he knew me. So | believe that because of the nobney
that was at stake, he either altered events to justify firing
nme, or he chose to believe untruths that were brought to him
that led himto the sane end.

Q Now, we’ve heard some evidence yesterday that you have dealt
with a nunber of very serious adversities in your famly over
the preceding years. Do you recall hearing that evidence?

A | do.
Q Do you disagree with that evidence in any way?
A lt’'s very accurate.

Q Was there anything different about this adversity in terms
of your experience?

Al think probably the reason why | was not able to manage it
as well as |’ve managed the other chall enges that we spoke of
is because this tine it was about ne. It was a very persona
thing. And | think it’s a lot easy to — easier to handle
problems and find solution to your stresses and — and your
chal | enges when it’'s about sonebody else. And quite frankly,
| was very proud of my position at Advertising In Print. |
thought | did an excellent job for them | had an enviable
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relationship with M. Jameson. And | — | — 1| really was —
really was hurt, shocked, betrayed. | felt that | had been
singled out to take the fall for this Enpl oyment Standards

i ssue, which had ended up causing so much controversy. You
know, Brent used an expression. He said, lan thought that he

was going to lose us all. And so he thought if he would cut
of f the head, the body would die. And that was — | wondered
if —if that's what it was — was all about as well.

[ 149] The degree of the trauma suffered by the plaintiff over her
dismissal is entirely borne out by the uncontroverted and persuasive
evi dence of her family doctor, Dr. Craig Bergstrom In his letter to
plaintiff’s counsel dated June 9, 2003, Dr. Bergstromtold the doctor
when she visited himon January 10th that she had been wongfully

di sm ssed and that she was being targeted by Jam eson

[ 150] Dr. Bergstromalso said that it was his belief that the plaintiff
had suffered a significant depression related to her dismssal from her
job. He said that he had never seen the plaintiff as distraught as she
was in January 2003 with the events related to her dismssal. He opined
that due to the plaintiff’'s strength he believed that she would nake a
good recovery eventually, be able to actively return to the workpl ace
and woul d be an excellent enployee in some other capacity.

[ 151] In his cross-exanmination, Dr. Bergstromsaid that when he saw the
plaintiff on January 10, 2003, she appeared angry, upset and lost. He
said the best way to describe the plaintiff's enotions at the tine is
that she was “extrenely hurt”. Wen defence counsel suggested to him
that there was no difference between the depression the plaintiff was
suffering in 2002, and what he observed when he exam ned her in January
2003, the doctor disagreed. He felt that having known the plaintiff for
a long tine and her personal circunmstances, he knew how the plaintiff
dealt with events in her life. He had never seen her as distressed as
she was in January 2003. He felt that her dismissal fromAIP was an
“Acute event in her life.” The doctor strongly disagreed with counse
that the plaintiff’'s depression in January 2003 was related to famly

i ssues. He concluded that she was clinically depressed and called her a
“strai ght shooter”.

[ 152] On the defence position that the plaintiff failed to mitigate her
damages, the plaintiff conceded that she did not seek full-tine

repl acenent enpl oynent during the claimnotice period, although she did
seek and obtain some part-tinme enpl oynent.

[ 153] The defence has the burden of proving that first, there was a
lack of effort on the enployee’'s part to search for alternative

enpl oyment; second, that conparable enpl oynent was avail able had the
enpl oyee nmade appropriate effort to secure it: See Litster v. British
Col unbia Ferry Corp., [2003] B.C.J. No. 817 (S.C.)(Q), at para. 112.

[154] | find that the defence has not net the burden on this issue.
There is little evidence that reasonabl e replacenent enpl oynent was
available to the plaintiff. |In any event, | agree with the plaintiff
that it was perfectly reasonable for her to not seek full-tine

repl acenent enploynent, in all of the circunstances: she had a history
of working part-time for family related reasons; she had left part-tine
enpl oyment to take enploynent at AP, fromthe outset she wanted to work
only part-tine at AIP and had achi eved her goal just before she was
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di smssed; the plaintiff was depressed as a result of her dismissal, a
fact established by Dr. Bergstrom She felt she had done an excell ent
job at AIP. She was really hurt, shocked, felt betrayed and singled out
to take the fall for the enploynment standards issue; the plaintiff
needed sonme tine to prepare and pursue her clains against AIP;, had the
plaintiff sought replacenent enploynment in the sane capacity she held at
Al P she woul d have had to start from scratch, as she essentially did at
AP, to build up a new data base of clients. Follow ng her disnissa
she did not feel she had the strength for such an undertaking. She felt
pretty beat up and bruised by the experience.

[ 155] On the whole of the evidence, | find that the plaintiff is
entitled to 3 nonths notice. | also find that the period of notice
shoul d be increased based upon the principles set out in Wallace, supra.
Thus, | find that the notice period should be extended by 2 nonths for
a total of 5 nonths notice. The plaintiff is entitled to damages in the
amount of $18, 750, based upon a figure for the plaintiff’'s annua

earni ngs in the anmount of $45, 000.

[ 156] The plaintiff also seeks paynent for future conmissions in the
amount of $28,960.54. Her counsel subnitted that conm ssions are earned
at the tine the advertising contracts are booked and that some contracts
book advertising well into the future. The plaintiff's estinate of her
contracts for future advertising that have been cancelled is 5. 9%
However, counsel said that applying a generous discount of 20% for

cancel l ations, the plaintiff should still be awarded a sum of $23, 168.
[ 157] The Manual provides that, “Upon termnation of enployment,
Account Executives will not be entitled to any conpensation for
advertising booked into the future as per industry standard. The | ast
pay cheque will include that nonth's gross total |ess any source
deductions.” The plaintiff argued that the clause cannot be said to

have intended that it applied to wongful term nation, because to do so
woul d nmean that Jam eson could dism ss a successful sales person without
cause at any tine and keep the fruits of the |abours of the wongfully
di sm ssed sal es person

[ 158] In ny opinion, the plaintiff cannot claimfuture conm ssions.

The Manual was presented to the plaintiff in draft form She had anple
opportunity to consider this clause which in plain | anguage precludes a
claimfor future commi ssions nore than 30 days out. The evidence of the
defence, confirnmed by the plaintiff, is that when the Manual was
reviewed with her, she said about this clause, “Sounds good to ne.” The
plaintiff is a nost intelligent, articulate and direct person with a
very enquiring mnd. | do not think it lies in her nouth to now assert
that she did not understand the clause to apply to a wongfully
term nated sales person. | do not agree with her counsel’s argunents on
this issue. | find that the plaintiff accepted the clause as part of
her enpl oynent contract, that she continued in her enpl oynent
understandi ng perfectly well what the clause neant and that she is not
entitled to paynent for future conmi ssions beyond the provisions of the
Manual

[ 159] Moreover, | dismiss the plaintiff's claimfor overtine in the

amount of $14, 384.43, according to her calculations. The defence not
only disputes the claimbut also the plaintiff’s calculations. The
plaintiff testified that she routinely worked a couple of hours of
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overtime a day and that Jam eson condoned her working overtine.

[ 160] I think that the evidence clearly establishes that Jam eson never
demanded overtine of the plaintiff. On the contrary, the plaintiff at
the tine of her hiring was seeking part-tinme enploynent. Jam eson was
only interested in hiring the plaintiff on a full-tinme basis but
stressed to the plaintiff, as he did with all of his enployees, that one
of the great advantages of enploynent at AP was that the sal es persons
did not have to work outside of normal business hours to achieve their
budgets. Thus, | do not consider it fair or reasonable to award the
plaintiff paynent for overtine when Jam eson never demanded overtinme of
her and when, in nmy view, there is no evidence to support that he either
directly or indirectly required the plaintiff to work overtime. The
evidence is consistent that the plaintiff was encouraged to | eave the
office at quitting tinme. She chose on her own accord to cone early and
stay late on occasion and cannot now claimthat she is entitled to
conpensation from Jani eson under this head.

[ 161] There is no contest between the parties that the plaintiff is
entitled to vacation pay in the amount of $1,710.97, and to statutory
hol i day pay in this same anmpunt.

Vi . SUMVARY

[ 162] | award the plaintiff 5 months pay in lieu of reasonable notice
the plaintiff is entitled to damages in the amount of $18,750. She is
also entitled to receive fromJam eson the total ambunt of $3,421.94 for
vacation and statutory holiday pay. Her clains for future comm ssions
and overtime are dism ssed.

[ 163] | make no order as to costs. In the event that the parties are
unable to reach an agreenment on costs they have liberty to apply.

“B.1. Cohen, J.”
The Honourable M. Justice B.l1. Cohen
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